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CURRENT TOPICS. 





The Guiteau trial is over, and the result 
was simply what was generally expected by 
the public as well as by the profession. The 
jury arrived at a verdict after a deliberation 
of twenty minutes. This fact suggests the 
doubt whether, after all, the manner in which 
the modern cause celebre is prepared, pre- 
sented to the court and jury and tried, is not 
amistake. Of course, in one sense, the sift- 
ing of facts and the careful, painstaking 
examination of principle, in the administra- 
tion of justice, can not be too thorough. But 
when the matter is looked at from another 
point of view, it is questionable whether the 
result could not be arrived at as safely, and 
surely with a much less expenditure of time 
and money than that which characterized the 
determination of the Tichborne Claim, the 
Beecher-Tilton Controversy and the question 
of Guiteau’s guilt or innocence. There were 
great causes in the primitive days, before the 
art of the stenographer had made it possible and 
habitual to record the very respirations of wit- 
nesses as well as the interjections and interrup- 
tions of counsel with the verbatim rulings of the 
court. The facility which this system affords 
of referring to whatever has transpired during 
the trial has led to a loose, careless practice 
of introducing evidence pell-mell, with but 
little consideration as to its effect or the log- 
ical relation of the various parts of it. This, 
and the readiness of the courts to regard cases 
which attract the attention of the public and 
consequently make a noise through the press, 
as presenting grave difficulty, and consequent- 
ly allowing counsel more than usual latitude 
in the consumption of time, tends to make up 
bulky records and protract the trial of such 
causes to an unreasonable length. 


Another evil which accompanies, and is, to 

a certain extent, consequent upon the em- 

ployment of stenographer’s art, one of 

which we have heard both appellate prac- 

titioners and judges complain bitterly, is 
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the unwarranted and unnecessary length- 
ening and elaboration of records. The facil- 
ity of saving exceptions leads to the pre- 
servation of frivolous points in which there 
is no merit, and the result is that when the 
case gets into the appellate court the record 
is so encumbered that the two or three salient 
points upon which the decision of every case 
turns at last, are lost among the mass of friv- 
olous exceptions, upon which counsel do not, 
and can not, rely, but which they have 
saved in consequence, we suppose, of some 
shadowy idea that such a course is 
‘trying a case thoroughly.’’ We believe that 
the inevitable waste of the time of the ap- 
pellate court, consequent upon ,this prac- 
tice, is one of the most fruitful causes of the 
blockade which exists upon their dockets. 
Some check should be devised which would 
tend to prevent this abuse of the right of sav- 
ing exceptions, though we confess we find it 
easier to point out the difficulty than to sug- 
gest the remedy. 


ons 


As to the commeuts of the press upon the 
Guiteau trial, we have already so fully ex- 
pressed our opinion upon that subject 
that it is umnecessary to add anything. 
While we would not be understood to 
say that the course of the judge in al- 
lowing so much latitude to the prisoner, and to 
the counsel on both sides meets with our entire 
approval, still we think that the result in the 
shape of an apparently impregnable verdict is 
his best justification for the course pursued 
under circumstances of extreme difficulty. 





In one respect the trial should be a source 
of satisfaction to every citizen of the United 
States. It was an absolutely fairone. Un- 
der a pressure of popular feeling almost un- 
exampled; in the face of a virulent 
and thoughtless clamor by the press; 
the perpetrator of a most wretched and cow- 
ardly murder, without semblance of excuse ; 
the assassin of the chief magistrate, is still 
guaranteed, by the mere force of our institu- 
tions, a trial so fair that talk of a new trial 
seems only calculated to provoke a smile of 
derision. The result is so free from all 
doubt that after the occupation of eleven 
weeks in the presentation of the case, twenty 
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minutes deliberation is sufficient to enable the 
jury to arrive at a verdict. Thatsuch a trial 
should be accorded to a prisoner accused of 
such a crime, under such circumsnances, and 
in the face of such influences, is a vindication 
of the soundness of our civilization of the 
most pointed and suggestive nature. 








THE ACTION OF MALICIOUS PROSE- 
CUTION—PROBABLE CAUSE. 
I. 





§ 6. Evidence of Probable Cause.—As to 
what is evidence of probable cause, it is held 
that the finding by the grand jury of a true 
bill is of itself prima facie evidence of prob- 
able cause, although the prosecution may have 
resulted in an acquittal.1 The degree of evi- 
dence of probable cause afforded by a judg- 
ment of conviction which is reversed on 
appeal by a higher court, is a question on 
which there has been a difference of opinion 
in the courts. In Connecticut, upon a re- 
versal on appeal, the judgment is held to be 
only prima facie evidence of probable cause.” 
Upon the same question, the Supreme Court 
of Appeals of Virginia was divided. On the 
other hand, it is held in Massachusetts,* 
Kentucky,® Pennsylvania,® Maine? and 
North Carolina,® that if the defendant 
is convicted in the first instance and ap- 
peals, and is acquitted in the appellate court, 
the conviction below is nevertheless conclusive 
evidence of probable cause, provided the 
magistrate acted judicially and not ministe- 
rially, and the judgment was not obtained 
fraudulently.9 

Proof that the magistrate committed the 
accused or bound him over to appear and an- 
swer the charge, is prima facie evidence of 
probable cause, even though he was subse- 
quently acquitted. 


1 Garrard v. Willett, 4J.J. Marsh. 628. 

2 Goodrich y. Warner, 21 Conn. 432. 

2 Womack v. Circle, 29 Gratt. 192. 

4 Whitney v. Peckham, 15 Mass. 243; Cloon yv. Ger- 
ry, 138 Gray, 208; Dennehey v. Woodsum, 100 Mass. 
7. 
5 Kaye v. Kean, 18 B. Mon. 839. 

6 Herman vy. Brookerhoff, 8 Watts, 240. 

7 Witham v. Gowen, 14 Me. 361; Payson v. Caswell 
23 Me. 212. 

8 Griffs v. Sellars, 4 Dev. & Bat. 176. 

9 Commonwealth v. Davis, 11 Pick. 482. 

10 Maddox v. Jackson, 4 Munf. 462 (1815). 





It was said by Lord Kenyon, in an early 
case, that if the evidence offered to the jury 
was sufficient to cause them to pause, he 
should hold that it amounted to probable 
cause; but this does not require the plaintiff 
to prove affirmatively that the jury did not 
pause or deliberate. 4 

§ 7. Burden of Proof-—Malice.—The bur- 
den of proving want of probable cause is upon 
the plaintiff; the want of probable cause is 
not inferred from the mere failure of the pros- 
ecution ;!* and this being the main element of 
the action, it must be clearly shown—slight 
evidence will not suffice.4* Malice and want 
of probable cause must concur,?” but the lat- 
ter can not be inferred from proof of the 
former, as it is evident that a person may act 
with malice, and yet have a justifiable reason 
for instituting a prosecution, and that the of- 
fense itself, or at least the belief in its com- 
mission, is likely to excite malice in the 
injured person.!° 


11 Smith v. Maedonald, 3 Esp. 86 (1799). 

12 Bacon v. Towne, 4 Cush. 217 (1849). 

13 Besson v. Southard, 10 N. Y. 236 (1851); Boyd ¥. 
Cross, 35 Md. 194; Gaven vy. Southern Pacific R. Co., 
51 Cal. 140; Levy v. Brannan, 39 Cal. 485 (1875); Heyne 
v. Blair, 62 N. Y. 19 (1875); Good v. French, 115 
Mass. 201; Wheeler v. Nesbitt. 24 How. 544 (1860); 
Wilkinson v. Arnold, 11 Ind. 45; Ames vy. Snider, 60 
Ill. 876 (1878); Thompson y. Lumley, 50 How. Pr. 105 
(1875); McCormack y. Sisson, 7 Cow. (715). 

14 Mitchinson vy. Cross, 58 Lil. 366 (1871). 

16 Barton v. Kavanaugh, 12 La. Ann. 382 (1857); 
Weston v. Beeman, 27 L. J. (Ex.) 55 (1857); Besson v. 
Southard, 10 N. Y. 236 (1851); Foshay v. Ferguson, 
2 Denio, 617 (1846); Dietz v. Langfitt, 68 Pa. &t. 234 
(1869); Cook vy. Walker, 30 Ga, 519 (1860); Willis v. 
Knox, 58. ©. 474 (1874); Glaze v. Whitley, 6 Oregon, 
164 (1874); Dickinson v. Maynard, 20 La. Ann. (1868) ; 
Wheeler y. Nesbitt, 24 How. 544 (1860); Horn v. Boon, 
3 Strobh. 307 (1848); Mitchinson v. Cross, 58 Lil. 366 
(1871); Ames v. Snider, 69 LI]. 866 (1873); Landa vy. 
Obert, 45 Tex. 539 (1876); Mowry v. Whipple, 8 R. I. 
360 (1866); Moore vy. Sanborin, 42 Mo. 400 (1868); 
Thompson v. Lumley, 50 How. Pr. 105 (1875); Rich- 
ardson vy. Virtue, 2 Hun, 208 (1874); Jacks v. Stimp- 
son, 18 Ill. 701 (1852); Wood v. Weir,5 B. Mon. 644 
(1845); Wells v. Noyes, 12 Pick. 824 (1882); Collard v. 
Gay, 1 Tex. 494 (1846). 

16 Hall v. Suydam, 6 Barb. 83 (1849); Murray v. Long, 
1 Wend. 140 (1828); Masten v. Deyo, 2 Wend. 424; 
Ulmer vy. Leland, 1 Me. 185 (1820); Johnston vy. Sut- 
ton, 1 T. R. 545 (1786); Horn y. Boon, 8 Strobh. 307 
(1848); Ames y. Snider, 69 Il]. 376 (1873); Williams v. 
Taylor, 12 Pa. St. 188; Travis v. Smith, 1 Pa. St. 
234; Chapman v. Cansey, 50 Ill. 512; Heyne y. 
Blair, 62N. Y. 19; Foshay v. Ferguson, 2 Denio, 617; 
Wade v. Walden, 23 Ill. 486; Kidder v. Parkhurst, 3 
Allen, 393; Cloon v. Gerry, 18 Gray, 201; Center v. 
Spring, 2 Clarke, (Ja.) 393; Skidmore v, Brieker, 77 
lil. 164; Krug v. Ward, 77 Ll. 603; Caperson y. 
Sproule, 39 Mo. 39; Hall v. Hawkins, 5 Humph. 367; 
Bell vy. Pearcey, 5 Ired. 88. 
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§ 8. Probable Cause: A Question of Law. 
—In Johnstone v. Sutton,!”? decided in 1786, 
it was said: ‘*The question of probable cause 
is a mixed proposition of law and fact. 
Whether the cireumstances alleged to show it 
probable or not probable are true and ex- 
isted, is a matter of fact; but whether, sup- 
posing them to be true, they amount to a 
probable cause, is a question of law, and up- 
on this distinction proceeded the case of Rey- 
nolds vy. Kennedy.’ But in Isaac v. 
Brand,?9 decided in 1817, Lord Ellenborough 
left the question whether there was probable 
cause for arresting the plaintiff to the jury, 
and the same practice wag followed by him in 
another case a year later.29 However, in Pan- 
ton v. Williams,*4 which came before the 
Court of Exchequer Chamber in 1841, the 
older authorities were exhaustively reviewed 
both by the counsel on each side and by the 
court, and the exact rule laid down for future 
guidance in the English courts in cases of this 
character. Tindal, C. J., after examining 
the earlier adjudications at length, concluded 
that they prove incontestably that whether the 
facts brought forward in evidence be true or 
not, was a question for the jury; while what 
was reasonable or probable cause was a ques- 
tion of law. ‘*There have been some cases in 
the later books,’’ he said, ‘‘which appear at 
first sight to have somewhat relaxed the ap- 
plication of that rule, by seeming to leave 
more than the mere question of facts proved 
to the jury; but upon further examination, it 
will be found that, although there has been 
an apparent, there has been no real, depart- 
ure from the rule. Thus, in some cases, the 
reasonableness and probability of the ground 
for prosecution has depended, not merely up- 
on the proof of certain facts, but upon the 
question whether other facts which furnished 
an answer to the prosecution were known to 
the defendant at the time it was instituted. 
Again, in other cases, the question has turned 
upon the inquiry whether the facts stated to 
the defendant at the time, and which formed 
the ground of the prosecution, were believed 
by him or not; in other cases, the inquiry has 
been whether, from the conduct of the de- 


171 T. R. 510, 

18 1 Wils. 232. 

19 2 Stark. 168, 

2% Brooks v. Warwick, 2 Stark. 390 (1818). 
211 Gal. & Day. 521 (1841). . 





fendant himself, the jury will infer that he 
was conscious he had no reasonable or proba- 
ble cause; but in these and many other cases 
which might be suggested, it is obvious that 
the knowledge, the belief and the conduct of 
the defendant are really so many additional 
facts for the consideration of the jury, so that 
in effect nothing is left to the jury but the 
truth of the facts proved, and the justice of 
the inferences to be drawn from such facts, 
both which investigations fall within the legit- 
imate province of the jury, whilst at the same 
time they have received the law from the 
judge that, according as they find the facts 
proved or not proved, and the inferences war- 
ranted or not, there was reasonable or proba- 
ble ground for the prosecution or the reverse. 
And such being the rule of law where the facts. 
are few and the case simple, we can not holé 
it to be otherwise where the facts are more 
numerous and complicated. It is undoubted- 
ly attended with greater difficulty in the lat- 
ter case to bring before the jury all the 
combinations of which numerous facts are 
susceptible, and to place in a distinct point of 
view the application of the rule of law, ae- 
cording as all, or some only, of the facts or 
inferences from facts are made out to their 
satisfaction; but it is equally certain that the 
task is not impracticable, and it rarely hap- 

pens but that there are some leading facts in 
each case which present a broad distinction 
to their view, without having recourse to the 
less important circumstances that have been 

brought before them.’’ Twenty years later, 

in Busst v. Gibbons,” it was said by Chief 
Baron Pollock, that there was then no doubt 

that the question was one to be decided by 

the court. 

In nearly all the American courts the same 
rule is adopted; the question of probable 
cause is a mixed question of law and fact. 
Whether the circumstances do or do not show . 
probable cause, is a question of law; whether 
the circumstances did or did nut exist, is a 
question of fact. This is held in New York, 


2230 L. J. Bx. (1861). 

% McCormick y. Sisson, 7 Cow. 715 (1826); Burlin- 
game vy. Burlingame, 8 Cow. 141 (1828); Murray v. 
Long, 1 Wend. 140 (1828); Pangburn v. Ball, 1 Wend. 
845 (1828); Hall v. Suydam, 6 Barb. 83 (1849); Weaver 
v. Townsend, 14 Wend. 192 (1835); Besson v. South 
ard, 10 N. Y. 236 (1851); Thompson v. Lumley, 50 
How. 105 (1874). 
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in Maine,** in Virginia, in the Federal 
courts, in Maryland,?’ in Missouri, Penn- 
sylvania,2? Vermont, California,®! Minne- 
sota,®2 South Carolina,** Texas,** and 
Massachusetts.*> In Iowa this rule is not fol- 
lowed to its full extent, but it is held that the 
proper practice is to instruct the jury as to 
what constitutes probable cause in law, and 
then leave them to apply the facts thereto, 
and to find therefrom whether probable cause 
is or is not proved.%5 

The rule followed outside of Iowa is un- 
doubtedly the correct one. As said by Ser- 
geant, J., ina Pennsylvania case: ‘‘As the 
authority to institute a criminal prosecution 
and the extent of that authority are derived 
from the law, the law must judge of its exer- 
cise; it is therefore the duty of the court to 
determine whether the proof of certain facts 
constitutes probable cause, and it is error to 
submit that question to the jury. The duty 
of the jury is to say what facts are proved, 
and for that purpose they are to decide on the 
weight of evidence, the credibility of witness- 
es, the truth of conflicting allegations. The 
general question of probable cause is then a 
mixed question of law and fact, composiig 
two distinct inquiries, both conducted at the 
same time on a jury trial, but yet cognizable 
before two distinct tribunals, each of which 
discharges its proper functions.’’>’ A strong 
argument in support of this rule occurs to the 
writer. We have seen, in a former article, 
that a defendant in an action for malicious 
prosecution may show that, before instituting 
the proceeding which has involved him in the 
action, he sought the aid of an attorney or 
counsellor learned in the law, who, after an 
examination of all the facts, advised him that 


2% Ulmer v. Leland, 1 Me. 135 (1820). 

2% Crabtree v. Horton, 4 Munf. 59 (1813); Maddox 
v. Jackson, 4 Munf. 462 (1815). In Kelton v. Bevins, 
Clarke, 100 (1812), the judges of the Tennessee Su- 
preme Court were divided on the question. 

26 Munns v. Dupont, 3 Wash. C. C. 31 (1811). 

27 Boyd v. Cross, 35 Md. 194 (1871). 

28 Hill v. Palm, 38 Mo. 13 (1866). 

2 Dietz v. Langtitt, 63 Pa. St. 234 (1869); Travis v. 
Smith, 1 Pa. St. 234. 

30 Duggs v. Burton, 44 Vt. 124. 

31 Harkrader v. Moore, 44 Cal. 144 (1872). 

32 Cole v. Curtis, 16 Minn. 182. 

33 Horn v. Boon, 3 Strobh. 307 (1848). 

34 Landa v. Obert, 45 Tex. 539 (1876). 

35 Stone v. Crocker, 24 Pick. 81. 

3% Shaul v. Brown, 28 Iowa, 37 (1869). 

37 Travis v. Smith, 1 Pa. St. 237 (1845). 

38 12 Cent. L. J. 457. 





he had a sufficient case. Such a course of ac- 
tion will ordinarily free him from liability. 
But the counsel of no one except a compe- 
tent and qualified legal adviser is of any avail ; 
for a layman could not be expected to be any 
better able to give an opinion on the facts of 
the case than the party himself would. For 
the same reason, when in an action of 
malicious prosecution the defense of probable 
cause is set up, it is not thought proper or 
reasonable that twelve men, not learned in 
legal rules and doctrines, should be allowed 
to pass upon the question whether probable 
cause existed or not. 

The judge should tell the jury distinctly 
whether, the facts being found to be as al- 
leged, probable cause has, or has not, been 
established.°9 In Masten v. Deyo,* the 
judge told the jury that he was inclined to 
believe there was evidence enough given of 
probable cause to protect the defendant, but 
left it to them to decide. On appeal this was 
held to be error. ‘‘The judge erred,’’ said 
Marcy, J., ‘‘in not giving the defendant the 
benefit of his exposition to the jury of the 
law relative to what constituted probable 
cause in an action for a malicious prosecution. 
He should not have taken the cause from the 
jury if there was the least doubt of the 
existence of the circumstances alleged 
as the probable ground of the criminal 
proceedings against the plaintiff, but he 
ought to have instructed them as to the 
law involved in the question, and as to 
what constituted a legal excuse for the de- 
fendant, and also whether the facts relied on 
in the defense, on the supposition that they 
should be found true by them, made eut a 
probable cause. It was the defendant’s right 
to have the jury instructed in their duty by 
the opinion of the court upon the question of 
law. This was not done; on the contrary, it 
would seem that both the law and the fact 
were left, without any instruction from the 
judge, at the entire disposition of the jury.”’ 

Where the circumstances relied on as evi- 
dence of probable cause are admitted by the 
pleadings, the court must pass upon them ; 
and, if they are clearly established by un- 
controverted testimony or by stipulation, and 


39 Ulmer v. Leland, 1 Me. 135 (1820). ° 
402 Wend. 424 (1829); Bulkeley v. Smith, 2 Duer. 
26 (1853); Bulkley v. Keteltas, 6 N. Y. 384 (1852), 
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in the gpinion of the court they fully make 
out probable cause, the court may refuse to 
submit the case to the jury, and order a non- 
suit.44 But if the facts are controverted, 
and the weight of conflicting evidence is to 
be ascertained, this must be left to a jury.* 
If the facts proved are capable of differences, 
it should be submitted to the jury to deter- 
mine what, under the circumstances, would 
be the belief and action of men of ordinary 
prudence.*% 

§9. A Legal Crime not Essential.—It is 
not necessary that the accused should have 
been guilty of a crime qua a crime, that is to 
say, such eonduct as by the technical rules of 
law amounts to acrime, but it is sufficient 
that his acts should be such as to excite in 
men unskilled in the rnles of law, a belief 
that a crime had been committed. Therefore, 
where a person, who had been amember of a 
firm, obtained goods from another after the 
dissolution of the firm, and gave their receipt 
therefor, without making any ‘epresentations 
whatever, the defendant parting with them 
upon his previous knowledge of the existence 
of the firm, and not upon the assumption by 
the purchaser of a character that did not be- 
long to him, it was held that, although, under 
these circumstances, an indictment for false 
pretenses could not be sustained, the defend- 
ant was nevertheless justified in preferring 
the charge.*# On the other hand, the 
sufficiency of the charge upon which the 
presecution was instituted, is not essen- 
tial to the maintenance of this action.*® 
The gist of the action is the criminal prose- 
cution instituted with malice, and without 
probable cause, resulting in damage to the 
plaintiff by depriving him of his liberty, in- 
juring his reputation, or putting him to ex- 
pense. These concur in a prosecution upon 
an insufficient information the same as upon 
a sufficient one. The measure of damages 
in one case may not be as great as in the 
other, but this has nothing to do with the es- 
sential elements of the cause of action. In 


41 Masten v. Deyo, 2 Wend. 424 (1829). 

42 Masten v. Deyo, 2 Wend. 424 (1829); Crabtree y. 
Horton, 4 Munf. 59 (1813); Maddox y. Jackson, 4 
Munf. 462 (1815); Hardaway y. Manson, 2 Munf. 230 
(1811). 

43 Heyne v. Blair, 62 N. Y. 19 (1875). 

44 Baldwin v. Weed, 17 Wend. 224 (1887). 

45 Stancliff v. Paimeter, 18 Ind. 821 (1862); Cox v. 
Kirkpatrick, 8 Blackf. 37 (1846). 





one case, B and § having a dispute about 
some dogs, B filed an information before a 
magistrate, accusing S of the crime of larceny 
in stedling and carrying away a certain female 
pup, etc. S was arrested, but discharged 
after examination. He sued B for malicious 
prosecution. It was held that the fact that 
dogs were not the subject of larceny, and 
that the information did not charge a criminal 
offense, was no bar to the action.4® In 
another, S charged B by affidavit with obtain- 
ing money from him by false pretenses. B 
was arrested and brought before the justices, 
who discharged him on the ground that the 
affidavit of S was insufficient. This was 
held no defense in an action by B against S 
for malicious prosecution.*7 In another S 
sued D for maliciously prosecuting him on a 
charge of perjury for testifying in a criminal 
case that he had not altered a certain warrant. 
The fact of his answer being as to an imma- 
terial fact and therefore not amounting to 
perjury, was held to be no defense.* 

. § 10. Guilt or Innocence Immaterial.— 
Hence the question of probable cause does 
not depend upon whether the offense had, in 
fact, been committed, nor whether the ac- 
cused is guilty or innocent, but upon the 
prosecutor’s belief, based upon reasonable 
grounds.49 And soa plea that the plaintiff 
was guilty of the offense charged is bad, if it 
does not show that the defendant knew at the 
time the facts on whichit rested.5° The rule 
that the guilt or innocence of the plaintiff is 
not material, provided the defendant had rea- 
sonable grounds for preferring the charge, 
frequently appears harsh. Thus, in a North 
Carolina case, a young lady of respectability 
and the best reputation visited, in company 
with some friends, a dry goods store where 
they spent some time in examining the goods. 
Amongst other things she picked up some 


46 Shaul v. Brown, 28 Lowa, 387 (1869). 

47 Streight v. Bell, 87 Ind. 550 (1871). 

48 Smith v. Deaver, 4 Jones (Law), 583 (1857). 

49 Bacon vy. Towne, 4 Cush. 238; Fagnan v. Knox, 
52 N. Y. 525; King v. Colvin, 11 R. I. 582; Jacks v 
Stimpson, 13 Ill. 791; Wade v. Walden, 23 Id. 425; 
Burlinghame v. Burlingame, 8 Cow. 141; Foshay vy. 
Ferguson, 2 Denio, 617; Scanlan y. Cowley, 2 Hilt. 
489: Delegel v. Highley, 3 Bing. (N. C.) 650; Faris v. 
Starkie, 3 B. Mon. 4; Raulston v. Jackson, 1 Sneed, 
128; French v. Smith, 4 Vt. 363; Swain v. Stafford, 3 
Ired. 289; Johnson v. Chambers, 10 Ired. 287. 

50 Delegel v. Highley,3 Bing. (N. C.) 950 (1837) 
Harkader v. Moore, 44 Cal. 144 (1872). 
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ribbons, which she looked at and then re- 
turned. After the party left, the proprietor 
missed a roll of ribbon, searched for it with- 
out success, and, being told by a person who 
was in the store that the young lady had been 
looking at them, he wrote to her father accus- 
ing her of stealing it. She showed great in- 
dignation at the charge ; but subsequently the 
storekeeper having been told by another par- 
ty that she had been seen wearing ribbon of 
the same kind at church, he had her arrested. 
On examination she was discharged, having 
proved that she had purchased the ribbon 
which she wore at another place, and the rib- 
bon itself having been found in the interval, 
having been concealed in a fold of goods 
which lay upon the counter at the time. It 
was nevertheless ruled that an action wou'd 
not lie, as the storekeeper had reasonable 
cause to believe what hé charged.* 

§ 11. Actual Personal Knowledge Unneees- 
sary.—The defendant reed not have actual 
personal knowledge of the facts upon which 
he acts. He may act upon facts and circum- 
stances brought to his knowledge through the 
usual and ordinary channels. He must, how- 
ever, honestly believe that the information so 
obtained is true, and it must be of that char- 
acter, and obtained from such sources, that 
men generally of ordinary care, prudence 
and discretion would have acted in a similar 
way if they had been similarly situated. To 
hold otherwise, as has been said, would be to 
require a complainant in a criminal case to 
have such a knowledge of all the facts as 
would enable him upon the examination to 
give evidence sufficient to make out a prima 
facie case in all its parts. This could seldom 
be done. He must rely upon others to estab- 
lish a part of it, and if they fail to come up 
to what he honestly expected of them, he can 
not be said to have acted without proper 
cause. 52 

§ 12. Facts Subsequent to the Prosecution 
Irrelevant.—The question of probable cause 
rests only on the facts waich are known to 
the prosecutor at the time he made the charge ; 
facts coming to light subsequently are not 
material,°* even though they might have con- 
stitu' da justification had he been aware of 
the . This principle is supported by all the 

51 Swain v. Stafford, 3 Ired. 287; 4 1d. 892. 


62 Galloway v. Burr, 32 Mich. 332 (1875). 
83 Swain y. Stafford, 3 Ired. 287; 4 Id. 892. 








authorities,5* with the single exception of a 
dictum in an early North Carolina case, 
since effectually overruled.°6 So it is not 
competent in supporting the defense of prob- 
able cause to show that the accused was 
guilty of another and different offense from 
that charged.57 And even if the prosecutor 
knew facts sufficient to justify his action, it 
seems that he will not be protected unless he 
believed them likewise 5 

§ 13. Plaintiff’s Character Anterior to 
Prosecution Relevant.—Evidence of the gen- 
eral bad reputation of the plaintiff before the 
institution of the prosecution, is admissible 
on the question of reasonable cause. The 
same facts which would raise a strong sus- 
picion in the mind of a cautious and reason- 
able man against a person of notoriously bad 
character for honesty and integrity, would 
make a slighter impression if they tended to 
throw a charge of guilt upon a man of good 
reputation.59 Bad character, added to other 
circumstances, might amount to such a rea- 
sonable ground of suspicion as to induce a 
person. innocent of any malicious motives, to 
proceed against him; for it requires weaker 
circumstances of suspicion to commence a 
prosecution against a man of bad character 
than against ¢ man of good character.© But 
the character of the plaintiff after the prose- 
cution can not be gone into, for it could have 
had no effect on its institution.® 

Joun D. Lawson. 
St. Louis, Mo. 


54 See Sims v. McLendon, Strobh. 557; Delegel v. 
Highley, 3 Bing. (N. C.) 950; Johnson v. Chambers, 
10 [red. 287; Foshay v. Ferguson, 2 Denio, 617; Gal- 
loway v. Stewart, 49 Ind. 156; Skidmore v. Bricker, 
77 Til. 164. 

55 Bell v. Pearcy, 5 Ired. 88 (1844). 

56 See cases ante. 

57 Hillv. Palm, 38 Mo. 13 (1866). 

58 See Big. Lead. Cas. on Torts, 198. 

59 Bacon v. Towne, 4 Cush. 217 (1849). 

60 Bostwick v. Rutherford, 4 Hawks, 83 (1825). 

61 Bostwick v. Rutherford, 4 Hawks, 83 (1825); 
Winebiddle y. Porterfield, 9 Pa. St. 187 (1848). 





PROMISSORY NOTE— DOES STIPULA- 
TION FOR ATTORNEY’S FEE htN- 
DER IT NON-NEGOTIABLE? 





In First National Bank of Trenton v. Gay, 
the Supreme Court of Missouri asserts the 
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doctrine that an instrument, otherwise nego- 
tiable, in which there is a stipulation for the 
payment of attorney’s fees, in case the prin- 
cipal is not paid at maturity, and the paper 
is placed in the hands of an attorney for col- 
lection, is rendered thereby non-negotiable ; 
and this court has steadily adhered to that 
doctrine since. This ruling seems to me 
to be not only opposed to the force of the 
authorities, but contrary tu principle. 

The opinion of theMissouri court is predi- 
eated upon the well-known principle, incorpo- 
rated in the statute of Anne and recognized 
by all the coufts and by our State statutes, 
that an instrument for the payment of money, 
in order to be a promissory note, must be for 
asum certain. ‘he court holds this stipula- 
tion to render the amount uncertain, and the 
instrument therefore is not a promissory note. 
In support of this opinion, several cases are 
cited, all of them, with one exception, En- 
glish. In Aysey v. Fearnsides,* the instru- 
ment sued on was for a sum certain, with 
interest, ‘‘and all fines according to rule.’’ 
Parke, B., held this latter clause to render 
the amount uncertain, and that the words 
Could not be rejected as surplusage, because 
it was quite possible that they might ‘‘import 
that certain pecuniary fines or forfeitures are 
to be paid by-the defendants.’’ In Smith v. 
Nightingale,* the instrument was for the pay- 
ment of a sum certain, ‘‘and also all other 
sums which may be due;’’ which was, of 
course, an uncertain amount. In Bolton v. 
Dugdale,° the promise was to pay a sum cer- 
tain, and also, *‘to pay the demands of the 
sick club at Haworth,’’ and for other acts 
clearly making the amount uncertain. In 
Clarke v. Percival,® the instrument showed on 
its face that it was not a definite promise to 
pay the sum at all events. 

This seems to be the extent to which the 
English scourts have gone on this subject. 
They simply act on the well-established rule 
that the instrument must be for a sum cer- 
tain, and that the sum certain must be uncon- 
nected with any indefinite amount. And, in 


2 Samstag v. Conley, 64 Mo. 476; First National 
Bank of Co. vy. Marlow, 71 Mo. 618; Storr v. Wake- 
field, 71 Mo. 622. 

34M. & W. 168. 

42 Stark. 875. 

54B. & Ad. 619. 

42B.& Ad. 60. 





fact, it has been held in England, in Brill v. 
Crick,’? where the note was for a definite 
amount, and there was indorsed upon it an 
agreement that the note should only be paya- 
ble upon a certain condition, that even this 
did not destroy the character of the paper, 
and it might still be introduced in evidence as 
a promissory note, the court holding that the 
indorsement formed no part of the note. The 
Missouri court cites these English cases—ex- 
cept Brill v. Crick—and bases its opinion up- 
on them. This court also cites some American 
cases which have held the contrary to its own 
decision upon this very point, but declines to 
follow them on the ground that they violate 
well-established principles. Let us examine 
these cases and see whether they are contrary 
to any established principle. 

This is a question to be determined upon 
the principles of general commercial law, for 
the statutes of the States do not forbid the 
stipulation for attorney’s fées.® It is a ques- 
tion, too, comparatively new, and is met with 
mostly in the western States. I know of but 
one State which takes the Missouri view of 
the matter. In Wood v. North,® the Penn- 
sylvania court held such a note to be non-ne- 
gotiable, upon the ground that the instrument 
was uncertain not only as to amount, but that 
whether the attorney’s fee was to be paid, de- 
pended npon a contingency. Judge Shars- 
wood, in that case, said: ‘‘In the paper now 
in question, there enters as to the amount an 
undoubted element of uncertainty. It is a 
mistake to suppose that if the note was un- 
paid at maturity, the five per cent. would be 
payable to the holder by the parties. It must 
go into the hands of an attorney for collec- 
tion. It is not asum necessarily payable.’’ 
As stated, this is the only case I am able to 
find, besides the Missouri cases, in which that 
view of the question is taken. 

There are cases, it is true, in which it is 
held that an agreement in the body of the 
note for the payment of exchange, destroys 
the negotiability of the paper, because the 
rate of exchange varies.!° But there are cases 
which hold even this class of paper negotia- 
ble, on tlfe ground that exchange is an inoi- 


71 Gale, 441. 

8 Howenstein v. Barnes, 5 Dill. 482. 

9 84 Pa. St. 407. 

10 Read v. McNulty, 12 Rich. (Law) 445; Lewe vr. 
Bljss, 24 Ill. 168. 
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dent of commercial paper.14 And in Wood 
vy. North, cited above, Judge Sharswood says: 
‘Interest and costs of protest after non-pay- 
ment at maturity, are necessary legal incidents 
of the contract, and the insertion of them in 
the body of the note would not affect its ne- 
gotiability.’’!* 

Why, then, may we not insert in the body 
of the note an agreement for the payment of 
attorney’s fees, after non-payment at matur- 
ity. Such fees are certainly an incident of 
the collection of a protested note, as much 
as protest fees are an incident of a note not 
paid at maturity. But there are a number of 
cases directly upon the point in question, and 
all of them diametrically opposed to the rule 
as asserted in Missouri and Pennsylvania. 

The first case, in point of time, which I 
find directly upon this point, is Nickerson v. 
Sheldon.?* In this case, a stipulation for 
the payment of attorney’s fees,in case the note 
had to be collected by attorney, was held not 
to destroy the negotiable character of the 
note. And this decision is followed by the 
courts of Iowa,}* Indiana.> Kansas,!* Lou- 
isiana,!’ Kentucky. The principle upon 
which these cases are decided is well stated 
by Judge Cofer, in Gaax v. Louisville Bank 
ing Company.1* He says: ‘‘The reason for 
the rule that the amount to be paid must be 
fixed and certain is, that the paper is to be- 
come a substitute for money, and this it can 
not be unless it can be ascertained from it 
exactly how much money it represents. As 
long, therefore, as it remains a substitute for 
money, the amount which it entitles the holder 
to demand must be fixed and certain; but 
when it is past due, it ceases to have that pe- 
culiar quality denominated negotiability, or 
to perform the office of money; and hence 
anything which only renders its amount un- 
certain after it has ceased to be a substitute 
for money, but whichin no wise affected it 
until after it had performed its office, can not 
prevent its becoming negotiable paper. Un- 


Johnson y. Frisbie, 15 Mich. 286; Leggett v. 
Jones, 10 Wis. 35; Grutacap v. Woulluise, 2 McLean, 
81; Pollard v. Henies, 3 B. & P. 835; Bradley v. 
Lee, 4 Bissell, 473. 

12 Houghton v. Francis, 29 Ill. 244. 

13 33 Ills. 372 (1864). 

14 Sperry v. Horr, 32 Iowa, 184. 

15 Stoneman v. Pyle, 35 Ind. 103; Walker v. Wool- 
en, 4 Cent. L. J. 248. 

16 Seaton v. Scoville, 18 Kas. 433. 





til the paper in question matured, the amount 
due upon it was fixed and certain, and it 
might, therefore, take the place of money ; 
when it became overdue, that fact put an end 
to its career, and then, for the first time, the 
amount to which the holder was entitled be- 
came uncertain, or rather, might be made un- 
certain by bringing an action on the bill 
against the parties who signed the agreement 
indorsed thereon.’’ In this case, the stipula- 
tion for attorney’s fees was indorsed on the 
note. But this language is quoted and ap- 
proved by the Kansas Court, in Seaton v. 
Scovill,!® where the stipulation was in the 
body of the note; and also by Judge Foster 
in the United States Circuit Court for Kansas, 
in Howenstein v. Barnes.2° And substantial- 
ly the same reasons are given by the Iowa 
Court in Sperry v. Horr.24_ The question 
seems never to have been raised in the United 
States Supreme Court, but Justice Miller, sit- 
ting as circuit judge at Kansas City, May 
term, 1881, decided the question in First Na- 
tional Bank of Carthage v. Marlow, which 
has not been published, following the deci- 
sions last referred to. 

From the cases cited, therefore, I feel jus- 
tified in saying that the Missouri court stands 
upon this question against the authorities. I 
feel safe, also, in saying that the position of 
that court is against principle. 

If the stipulation for atturney’s fees ren- 
ders the note in any way uncertain or indefi- 
nite, it, of course, destroys the negotiability 
of the rote. But it seems clear that it does 
not. At the time of the maturity of the note 
it calls for a certain and fixed amount. At 
that time the stipulation for attorney’s fees 
has no effect upon the note; and, if the note 
is paid, that stipulation never comes into ef- 
fect at all. But if the note is not paid upon 
maturity, itis no longer a negotiable instru- 
ment; and it is not until then that tilis stipu- 
lation comes into existence and becomes a 
part of the instrument. This stipulation is 
in the nature of a distinct contract, to take 
effect upon the failure of the maker to pay 
the note at maturity. It is an agreement 
aside from that of the note, and has for its 


17 Dietrice v. Bayhi, 23 La. Ann. 767. 
18 11 Bush, 180. 

19 18 Kas. 433. 

205 Dill. 462. 

21 32 Lowa, 184. 
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consideration the expense the holder of the 
note may be put to in order to get the money 
to which the note entitles him. It is like 
stipulating for the payment of protest fees, 
or for statutory damages. The difference 
between the cases upon which the Missouri 
court bases its opinion and the question under 
discussion is, that in those cases the agree- 
ments which the courts held to render the 
note uncertain, as for exchange, for ‘‘all fines 
according to rule,’’ etc., were parts of the 
notes themselves, and were to go into effect 
and be performed at the time the note was 
due; they were all agreements existing along 
with the note, and being parts of it; in this 
case the uncertainty does not exist, if at all, 
until after the maturity of the paper. 
E. G. Tay or. 
Kansas City, Mo. 








CHAMPERTY—EFFECT UPON THE SUIT— 
PARTNERSHIP ACCOUN TING—EQUITY. 





COURTRIGHT vy. BURNS. 





United States Circuit Court, Western Distrtct of 
Missouri, January 9, 1882. 


1. A champertous agreement is void; but the fact of 
the existence of a champertous agreement for the 
prosecution ofa suit between the plaintiff and his 
counsel, is no ground for dismissal of the complaint at 
the instance of the defendant. 

2. Parol evidence will not be received in a suit upon 
a note to show a contemporaneous repugnant contract. 

3. The issue of want of consideration, in an action 
upon a note, where the facts are such that it can only 
be determined after the taking of a partnership ac- 
counting, is properly within the jurisdiction of 
equity, to be reached by special bill, and can not be 
set up as a defense in an action at law. 


Action upon a promissory note for $7,333, exe- 
cuted by defendant to one F. H. Winston, and by 
him transferred, after maturity, to the plaintiff. 

Besides a general denial, the defendant answers 
as follows: 

‘‘For further answer to said petition, says that 
before and at the time of the making of the pre- 
tended note in said petition described, said plaint- 
iff, this defendant, and F. H. Winston and Geo. 
C. Campbell, had been, and were, partners, in a 
contract for building a railroad to a point oppo- 
site the City of Atchison, Kansas, from a point on 
the Chicago & Southwestern Railroad, which road 
was known as the Atehison branch of the Chicago 
& Southwestern railroad. Prior to the date of 
said pretended note, said Winston had been in 
charge of the construction of said branch road for 





said partners, under said contract, and had re 
ceivec, and then had in his possession as part of 
the assets of such contract, forty bonds of the 
City of Atchison for the sum of $1,000 each, be- 
longing to said parties, subject to the payment of 
the partnership debts and a distribution among 
said parties after such payment in proportion to 
their respective interests therein. 

Shortly before said pretended note was made, 
said parties made, constituted and appointed this 
defendant as trustee for said partners, to take 
charge of said partnership business in place of 
said Winston, and to wind upsaid business; that, 
at the time of making said pretended note, said 
partnership had not been settled, nor is it yet set- 
tled; nor has the interest of said Winston, in said 
partnership, or in said bends, been ascertained ; 
that, at the time of making said pretended note, 
Winston turned over to this defendant, as trustee 
of said partnership as aforesaid, said bonds and 
other assets in his hands, belonging to said part- 
nership, with the consent of said partners, and for 
the benefit of said partnership; that at the time 
said Winston turned over to defendants said bonds 
and assets, said Winston estimated that there 
would be due him as a partner as aforesaid upon 
the final settlement of said partnership, a consid- 
erable sum of money arising from said bonds or 
their proceeds, and he estimated that sum at the 
amount of said pretended note; that, there hav- 
ing been no settlement of said business, said Win- 
ston and this defendant considered said estimate 
asa mere conjecture depending upon the debts 
due said partnership and the result of said settle- 
ment; said Winston therefore requested this de- 
fendant, as the trustee of said partners, of whom 
plaintiff was one, to make said note with the un- 
derstanding that the same was not to be sued on, 
but was to be deemed a mere memorandum of the 
amount that should be estimated as the share of 
said Winston on account of said bonds on a set- 
tlement among said partners; defendant executed 
said pretended note with such understanding be- 
tween said Winston and himself as trustee of said 
partnership, and not as the separate note ef this 
defendant; said pretended note so executed was 
assigned by said Winston, for the benefit of plaint- 
iff to one G@. W. DeCamp, and by said DeCamp to 
plaintiff without any consideration from said De- 
Camp to Winston, nor from said plaintiff to De- 
Camp, and with full knowledge by said DeCamp 
and plaintiff of said facts relating to said note, 
and that such were made long after the time at 
which said note was due, as appeared on its face, 
and upon it further consideration and agreement 
between said DeCamp and plaintiff and Winston, 
that this defendant should not be sued upon said 
note, and this defendant says that said note was, 
and is, wholly without consideration, and is null 
and void, and that said note is based upon, and 
grew out of transactions relating to business of 
said partners; that said partners are interested in 
the same, and are necessary parties to a suit, re- 

ating to said note, and the amount due upon said 
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note, if any, can not be ascertained until a final 
settlement of said partnership can be had. 

For further answer to said petition said defend- 
ant says said plaintiff ought not to have or main- 
tain said action, because he says that said action 
was instituted and is being prosecuted under an 
agreement between plaintiff and George W. De- 
Camp, his attorney, by which said DeCamp agrees 
to prosecute such suit and to bear all the expenses 
incident to the prosecution of the same in consid- 
eration that said DeCamp shall receive a portion 
of the amount to be recovered in such suit, to-wit: 
four-tenths of the amount so recovered, which 
said agreement is illegal and against public policy 
and good morals. Defendant, therefore, asks to 
be discharged with his costs.” 

This case was tried before the court by agree- 
ment of parties, a jury being waived. 


Botsford & Williams and G@. W. DeCamp, for 
plaintiff; Willard P. Hall, Silas Woodson, Benj. F, 
Stringfellow and L. H. Waters, for defendant. 


McCrary, J., delivered the opinion of the 
court: 

The answer alleges that this suit being prose- 
cuted by one of the attorneys for plaintiff, upon a 
champertous contract, by which he is to pay the 
expenses of the litigation and receive as his com- 
pensation forty per cent. of the sum realized, and 
the defendant moves to distaiss the suit for thay 
reason. The proof sustains the allegation of cham- 
perty; the testimony of the defendant himself be- 
ing quite conclusive upon that point. This makes 
it necessary for the court to decide the important 
question, whether the plaintiff can be defeated in 
his action upon the note, by the proof that he has 
made a champertous contract with his attorney. 
In other words, can the defendant, the maker of 
a promissory note, avoid payment thereof or pre- 
vent a recovery thereon, upon the ground that the 
holder of the note has made a void and unlawful 
agreement with an attorney for the prosecution 
of a suit upon it? The authorities upon this ques- 
tion are in conflict. Some courts have ruled that 
if the fact that a suit is being prosecuted upon a 
champertous contract comes to the knowledge of 
the court in any proper manner, it should refuse 
longer to entertain the proceeding. Barker v. 
Barber, 14 Wis. 142; Webb v. Armstrong, 4 
Humph. 379; Morrison v. Deadrick, 10 Humph. 
342; Greenman v. Cohee, 61 Ind. 201. 

Other courts have held that the fact that there is 
an illegal and champertous contract for the pros- 
ecution of a cause of action is no ground of de- 
fense thereto, and can only be set up by the client 
against the attorney when the champertous agree- 
ment itself is sought to be enforced. Hilton v. 
Woods, L. R. 4 Eq. Cas. 432; Elborough v. Ayers, 
L. R. 13 Eq. Cas. 367; Whitney v. Kirtland, 27 N. 
J. Eq. 333; Robinson v. Bell, 26 Ga. 17; Allison 
v. R. Co., 42 Iowa, 274; Small v. R. Co., 8 N. W. 
R. 67. This latter view is in my judgment sup- 
ported by the better reason. It is not necessary 
for the full protection of the client to go so far as 











to dismiss the suit, for he is in no manner bound 
by the champertous agreement; nor are there any 
reasons founded on public policy that should re- 
quire such dismissal. If all champertous agree- 
ments shall be held void and courts firmly refuse 
to enforce them, they will thereby be discouraged 
and discountenanced to the same extent and in 
the same manner as are all other unlawful, fraud- 
ulent or void contracts. If, on the other hand, 
the defendant in an action upon « valid and bind- 
ing contract may avoid liability or prévent a re- 
covery by proving a champertous agreement for 
the prosecution of the suit between the plaintiff 
and his attorney, an effect would thus be given to 
the shamperty,reaching very far beyond that which 
attaches to any other illegal contract. The de- 
fendant in such case is no party to the champerty; 
he is not interested in it nor in any wise injured 
by it. If the contract upon which he is sued is a 
bona jide contract upon which a sum of money is 
due from him to the plaintiff, and if he has no de- 
fense upon that contract, I can see no good reason 
for holding that he may be released by showing 
that the plaintiff has made a void and unlawful 
agreement with his attorney concerning the fee 
and expenses of the suit. 

The tendency of the courts in this country is 
stronger in the direction of relaxing the common- 
law doctrine concerning champerty and mainte- 
nance so as to permit greater liberty of contracting 
between attorney and client than was formerly 
allowed, and this for the reason that the peculiar 
condition of society which gave rise to the doctrine 
has, in a great measure, passed away. In some 
of the States the common-law rule is altogether 
repudiated, and it is held that no such contract is 
now invalid unless it contravenes some existing 
statute of the State. Sedgwick v.Scammon, 14N. 
Y. 289; Dugin v. Darr, 51 Barb. 580; Richardson 
v. Rowland, 40 Conn. 572; Matthewson v. Fitch, 
22 Cal. 86; Huffman v. Vallejo, 45 Cal. 564; Lyt- 


tle v. State, 17 Ark. 609. 


The common-law doctrine, however, prevails 
in Missouri, according to the doctrine of the Su- 
preme Court of the State, in Duke v. Harper, 66 
Mo. 55. While following that ruling, I am dis- 
posed, in view of the general tendency of Ameri- 
can courts, to relax somewhat the rigor of the 


| English ruie, to apply it only to the champertous 


contract itself, and not to allow debtors to make 
use of it to avoid the payment of their bonest ob- 
ligations. 

It follows that the defense of champerty in this 
case can not be maintained and that the motion to 
dismiss must be overruled. 

This brings us to the consideration of the case 
upon its merits. The first defense, as set forth in 
the answer, is, in substance,that the note sued on 
was not intended to bind the defendant to pay the 
sum therein named thirty days after date, as ap- 
peared from the face, but was intended as a mere 
memorandum to show that Winston, the payee, 
claimed an interest amounting to $7,333 in certain 
bonds turned over by him to defendant, and for 
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which defendant was to account to him in the set- 
tlement of certain partnership affairs. In other 
worcs, it is claimed that the note sued on was not 
intended to be a promissory note, and was not to 
be sued upon or paid as such, but was to be held 
by the payee as a memorandum, not of any fact 
or agreement stated therein, but of an understand - 
ing wholly inconsistent with, and repugnant to its 
terms. The note is in the usual form of a nego- 
tiable promissory note. ‘The alleged understand- 


ing or agreement relied upon by defendant is not. 


in writing, and the proof of it, so far as there is 
any proot, isin the parol testimony of the defend- 
ant. The testimony of Winston, the other party, 
is directly in conflict with that of the defendant; 
and if it were necessary to decide the question of 
fact, I should feel bound to say that Winston’s 
statements, corroborated and confirmed as they 
are by the writing itself, made at the very time 
of the contract and presumably embodyiug the 
understanding of the parties, would prevail over 
the testimony of the defendant. But it is not 
necessary to decide this question, because it is 
perfectly clear that ali parol testimony to show a 
contemporaneous agreement in conflict with the 
plain terms of the note must be rejected. ‘The 
rule which excludes such testimony is fundamental 
and elementary, and its application to this de- 
fense is too apparent to require argument or the 
citation of authorities. ‘lhe contract signed by 
the defendant plainiy declares that ie is,tor value 
received, to pay a given sum of money within a 
definite time; and to admit parol proof to show the 
facts relied upon by the defense would not only 
vary the terms of the instrument, but would 
flatly contradict and nullify every material pro- 
vision it contains. 

The evidence was, however, received, and may, 
perhaps, be considered as tending to support the 
other defense,set up in the answer, which is, that 
the note was without consideration. ‘To estab- 
lish this defense the defendant has attempted to 
prove, first, that the note was given to represent 


the interest of Winston in certain bonds whieh be- 


longed to a partnership, of which plaintiff and 
defendant, as well as Winston,were members, and 
which were, at the date of the note,turned over by 
Winston to the defendant; and, second. that said 
Winston had, in fact, no interest in said bonds, 
because he had previously drawn from the part- 
nership assets more than he would be entitled to 
upon a settlement of the partnership affairs. 
Ordinarily the defense of want of consideration 
may be made at law; but is such the case when a 
determination of the question of consideration 
depends upon the settlement of the affairs of 
a partnership, some of the members of which 
are not before the court? Even if this were 
an open question, I should not hesitate to hold 
that the defendant must resort to a court of 
equity for relief. But itis nut an open question. 
It seems that defendant, acting upon the theory 
that his remedy was in equity,filed his billin chan- 


. 


murrer as a general demurrer.” 





cery in this court, setting forth substantially the 
facts found in his answer in this case, and pray- 
ing an injunction to restrain the plaintiff from 
prosecuting this action at law. The bill was de- 
murred to, and the application for the injunction 
was resisted in this court at the last term. Upon 
full argument it was held by this court that the 
defense to the note, upon the facts stated in the 
bill,should be made in equity. Mr. Justice Miller, 
in delivering the opinion of the court, said: “As to 
the general fact that equity has jurisdiction of the 
case, and that the transactions ought to be set- 
tled in equity without going to law we have no 
question.”” Andagain: **The whole question can 
and ought to be settled in a court of equity, and 
we have no hesitation in overruling the de- 
Notwithstand- 
ing this decision the defendant saw fit to dismiss 
his bill in chancery. and to make his defense at 
law in this case, I must hold that want of consid- 
eration for the note, if it can be shown at all, can 
only be shown on a settlement of the partnership 
affairs between Burns, Courtright, Winston and 
others, who were interested in the contract for the 
construction of the railroad named in the answer, 
and that a court of law is not competent to super- 
vise such a settlement. It is argued that the evi- 
dence before the court én this case shows that up- 
on such a settlement it would appear that Win- 
ston had no interest in the bonds for which the 
note was given. But I can not assume that the 
other members of the partnership, who are not 
here, weuld not be able, if brought into a court of 
equity, to mike other and further proof. [ can not 
take it for granted that Winston would be unable 
to show that he had an interest in said bonds 
if the opportunity was afforded him. I have, 
in considering the defense of want of con- 
sideration,assuimed that the note sned on was 
given by defendant for the interest of Win- 
ston in the bonds above named, and was to be 
settled upon a settlement of the partnership af- 
fairs, and not to be a charge against the defend- 
ant personally. But whether this assumption is 
in accordance with the facts I do not decide. The 
testimony upon the question is quite conflicting, 
and it is not necessary to decide it, because, in any 
view of the case, the plaintiff has a right to re- 
cover at law upon the note, whether it was exe- 
cuted to Winston to hold in trest for others, or 
for his own use and benefit. Sturges v. Swift, 32 
Miss. 239; Andrews v. Robinson, 32 Miss. 241; 
Gibson v. Moore, 6 N. H. 547. 

Judgment for plaintiff for the amount of the 
note and interest. 
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NEGLIGENCE— DANGEROUS MACHINERY 
—FELLOW-SERVANT 





DOWLING v. THE GIRARD B. ALLEN CO, 


Supreme Court of Missouri, November 28, 1881. 


1. Although machinery, or that part of it com- 
plained ofas specially dangerous, is visible, yet if, by 
reason of the youth or inexperience of the servant, he 
is not aware of the danger to which he is exposed in 
operating it. or in approaching near to it, it is the 
duty of the master to apprise him of the danger, if 
known to the former. 


2. A foreman, in charge of a separa‘e department 
of the work, whose directions an employee is directed 
to obey by the foreman of the establishment, is not a 
fellow-servant of such employee. 


Appeal from St. Louis Court of Appeals. 

Lackland & Martin, for appellaut; Fisher & 
Rowell, for respondent. 

HENRY, J., delivered the opinion of the court: 

This is an action for damages for injuries done 
to plaintiff whilst in the employ of defendant. a 
eorporation carrying ona foundry in St. Louis. 
At the close of plaintiff’s case defendant offered an 
instruction in the nature of a demurrer to the ev- 
idence, which was granted. Plaintiff then took 
a nonsuit, and the court having overruled a mo- 
tion to set it aside, plaintiff appealed. There 
was evidence tending to show the following facts. 
Plaintiff, a boy seventeen years of age, at the re- 
quest of his father, was hired by the defendant. 
At the time he was thus hired he had no experi- 
ence in foundry business, or with machinery, and 
of this fact Fisher, the foreman and general cu- 
perintendent of defendant’s foundry, who hired 
hands, was informed at the time. During the 
first two months of his services with the defend- 
ant, plaintiff was employed in running errands 
and in sweeping out. During the last month he 
was employed in the machine shop and in the 
yard, where a round table was being constructed, 
under the charge of one King, a fellow-servant 
of plaintiff. The foreman of defendant. who had 
hired plaintiff, told him to go with King and to do 
whatever he told him, and plaintiff did so. 
Plaintiff’s father, who was also employed in the 
foundry, observed the boy one day working under 
King’s direction at a lathe, and told King that 
that was dangerous work for the boy, as he was 
‘tgreen.”? Tothis King replied that the boy was 
better and sharper than some of the men, and no 
more was said at the time. The boy himself told 
King he did not like being employed to help him, 
and that King had better get some one to take his 
place, but King persuaded him to remain at the 
turn-table. The turn-table was inside the foun- 
dry. It was over thirty feet in diameter. Running 
east from the lathe, a little south from the centre 
ef it, was a shaft about twelve feet long and six 
inehes in diameter. This shaft was covered ,except 
for 2 space of three or three and a half feet nearest 





the turn-table. The lower part of the shaft was 
about ten inches above the floor, and it could be 
stepped over at this place where it was not pro- 
tected, and the men employed in the foundry 
were in the habit of stepping over it when going 
to and fro. At the end nearest the turn-table, the 
shaft had a collar about an inch and a half thick, 
and from this collar projected a set screw almost 
two inches high. The plaintiff said in his direct 
examination: ‘*The collar was a close fit. I didn’t 
exactly know how large the set screw was. The 
shaft was between eight and ten inches high. I 
could step over it easilyenough. ‘The shaft re- 
voived rapidly. Theset screw could not be seen 
when the shaft was revolving. I did not see the 
set screw before I was injured.”” And further on 
he said: **I had never taken particular notice of 
that set screw before [ was injured.”’ At the date 
of the accident plaintiff had been working about 
three weeks at the turn-table with King. King 
directed him to stop the engine. This was done 
by pulling a string to shut off the steam. The 
engine was at the other side of the turn table. It 
could be reached in two ways. The shorter way 
was to cross the revolving shaft. King told the 
boy to burry,‘and he took the shorter way. In 
stepping over the shaft,the leg of his trousers 
was caught by the set screw. His leg was drawn 
under the shaft and so badly broken as to render 
immediate amputation necessary to save his life. 

The question presented for determination is not 
free from difficulty. The principles of law on the 
subject of the liability of the master to the ser- 
vant for injuries received by the latter in the 
service of the former are reasonably well settled, 
and the only difficulty lies in their application to 
the facts of a given case. *‘*One who enters the 
service of another takes upon -himself the ordi- 
nary risks of the employment.’? Smith v. St. 
Louis, ete. R. Co., 69 Mo. 38; Porter v. Hannibal, 
ete. R. Co,, 71 Mo. 66; Coombs v. New Bedford 


“Cordage Co., 102 Mass. 572. 


On the other hand, if there are concealed dan- 
gers known to the employer and unknown to the 
employes, it is the duty of the employer to notify 
the servant of their existence. We think the doc- 
trine equally well settled by the authorities, that 
although machinery, or that part complained of as 
specially dangerous, is visible, yet if by reason of 
the youth and inexperience of the servant he is 
not aware of the danger to which he is exposed in 
operating it. or approaching near to it, it is the 
duty of the master to apprise him of the danger, 
if known to him. See cases above cited, and also 
Gnzzle v. Frost,3 Fost. & Fin. 622; Clark v. 
Holmes, 7 H. & N. 937. It is not a conclusion of 
law, from the fact that plaintiff was aware of the 
existence ef the set screw,and was seventeen years 
old and sprightly for one of his years, that he was 
aware of the risk and danger of passing over the 
shaft while it was in motion. In Grizzle v. Frost, 
supra, a girl sixteen years of age was employed in 
a dangerous servive, and was injured by having 
her hand eaught between two revolving rollers of 
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the machinery. Chief Justice Cockburn observ- 
ed: “If the owners of dangerous machinery by 
their foreman employ a young person about it, 
quite inexperienced in its use, either without 
proper directions as to its use, or with directions 
which are improper, and which are likely to 
lead to danger, of which the young person is 
not aware, as it is their duty to take reasonable 
care to avert danger, they are responsible for any 
injuries which may ensue from the use of such 
machinery.”’ In that case, the revolving rollers, 
and the manner in which they were worked, were 
visible. The plaintiff was sixteen years of age, 
but it was not inferred asa matter of law, because 
she was of that age, and knew of the existence of 
the revolving roilers,.that she was also aware of the 
risk and danger to which they exposed her. As was 
observed by the same learned chief justice, in 
Clark v. Holmes, supra: ‘* A servant knowing 
the fact may be utterly ignorant of the risk.’’ 
The case of Hayden v. Smithville Manf. Co., 29 
Conn. 558, cited by respondent, is not in conflict 
with, but sustains these views. Coombs v. New 
Bedford Cordage Co., supra, is directly in point. 
It was there held that the defendant had the legal 
right to run its machinery without fencing or 
boxing, unless by so doing it exposed persons in 
their employment,or others who came upon their 
premises by procurement or invitation, to danger 
of which it gave no notice; but if the danger 
was apparent, and the plaintiff had reasonable 
notice of the peril to which he was exposed, and 
understanding it chose to undertake the employ- 
ment which exposed him, he could not recover. 
On the other hand, if defendant knew, or had 
reason to know, the peril to which he would be 
exposed, and did not give him any sufficient or 
reasonable notice of it, and if he, without any 
negligence on his part,from inexperience or reli- 
ance upon the directions given him failed to per- 
ceive or appreciate the risk, and was injured in 
consequence, the defendant would be responsi- 
ble. In that case,a boy fourteen years of age, 
in the employ of the defendant, had his hand 
caught in the gearing of a machine and injured. 
The gearing was unguarded, but was in plain view. 
The case was re-tried, and again eame before the 
Supreme Court of Massachusetts, and the doc- 
trine announced by the court on the former occa- 
sion was reaffirmed in an able opinion delivered 
by Judge Gray. 102 Mass. 595. We think that 
the true rule in cases like this was there an- 
nounced, and that it was not an inference of law 
beeause plaintiff was seventeen years of age and 
sprightly, and the set-screw was in plain view and 
had been seen by him, that he was aware of the 
danger to which he was exposed in stepping over 
the shaft while it was in motion, but that these 
questions, under proper instructions, should have 
been submitted to the jury. Nor do we think 
that, in this instance, King, who gave the plaintiff 
the order to stop the engine,was plaintiff’s fellow- 
servant. While it appears that Fisher was fore- 
map ef the establishment, King had charge of the 





construction of the turn-table, and Fisher directed 
plaintiff to go with King and do whatever he di- 
rected. In McGowan y. R. Co., 61 Mo. 528, there 
was no proof that the conductor had superintend- 
ence or control over the men or the work, or pow- 
er to provide or replace machinery. Here King 
was foreman of the hands constructing the turn- 
table. They were under him, and the plaintiff 
was expressly ordered by Fisher to do whatever 
King told him. A foreman of the entire estab- 
lishment, as extensive as defendant’s, can not be 
everywhere present to direct the employees in 
their work, but must of necessity give orders 
through others, as in this instance. In Marshall 
v. Shricker, 63 Mo. 309, relied upon by appellant, 
it was held that ** The employer can not be 
charged with negligence of one who was merely 
a foreman over the plaintiff, not engaged in a 
distinct department of the general service, but in 
the same work with plaintiff, and not charged 
with any executive duties or control over plaintiff 
which would constitute him the agent ef the em- 
ployer. Aside frem the fact that King was fore- 


‘man, here is the additional fact that Fisher di- 


rected plaintiff to do whatever King might order 
him to do, and he was, in fact, obeying Fisher in 
executing King’s orders. If it was negligence or 
recklessness to direct plaintiff to perform the 
work in the prosecution of which he received the 
injury, it was a direct consequence of an order 
given by Fisher, who was defendant’s ‘‘alter ego.” 
The counsel for appellant contend that plaintiff 
can not recover on his petition, *‘because the only 
negligence alleged consisted in the defect of the 
machinery in wanting physical guards to keep 
people safe from its supposed dangers.’’ This po- 
sition is untenable. The petition,it is true, alleges 
that “it was the duty of defendant to have them 
properly and safely guarded,” ete., and that this 
duty was neglected, but proceeds as follows: ‘*That 
defendant had in its employment at the time herein 
mentioned, one G. L. King as superintendent of 
its said. foundry; that plaintiff was uader the 
general charge and control of said superintendent 
in performing his said duties and labors in said 
foundry under his said employment; that on or 
about the 19th day of August, 1872, the defendant, 
by its said servant, King, unlawfully, negligently 
and carelessly ordered and directed plaintiff to 
stop an engine in said foundry which was then in 
operation; that plaintiff proceeded to obey said 
order and direction, and while so doing, by rea- 
son of said wrongful conduct.and carelessness of 
defendant, plaintiff was caught by a set-screw and 
collar revolving with a certain counter-shaft 
which was attached to and being operated by said 
engine, and had his leg broken and crushed so 
badly that it became necessary to have it ampu- 
tated ; and plaintiff was badly bruised and injured 
in other parts of his body,—so much so that his 
arms were paralyzed. Plaimtiff states further 
that it was no part of his duty, under his said em- 
ployment, to stop said engine; that it was unsafe 
and dangerous for one of his age to perform sueh 
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work, and that it was much more dangerous than 
the work he was employed to do; and it was gross 
carelessness on the part of the defendant, by its 
servants, to require the plaintiff to stop said en- 
gine as aforesaid. Plaintiff further states that it 
was the duty of defendant to have said set-screw, 
collar and counter-shaft engine and machinery in 
said foundry well and securely guarded and cov- 
ered ; but neglecting its duty in this behalf, it 
negligently and carelessly allowed the same to re- 
main uncovered and entirely unguarded, and 
carelessly and negligently operated the same in 
that condition. Plaintiff says that he used due 
diligence and care on his part while proceeding to 
stop said engine as aforesaid, and at the time of 
said injuries; and that said injuries were caused 
by and resulted from the said carelessness and 
negligence of defendant aforesaid. It will be per- 
ceived that it alleges that King negligently and 
carelessly ordered and directed plaintiff to stop 
the engine, and that, while obeying said order, he 
was caught by a set-screw and collar, revolving 
with a certain counter-shaft, which was attached 
to and being operated by said engine. 

This, in connection with the allegation of the 
dangerous nature of the machine, and the 
youth and inexperience of plaintiff, states a cause 
of action, and the additional negligence alleged 
with regard to the screw and collar being uncov- 
‘ered does not operate to eliminate the other al- 
leged negligence, and confine plaintiffs to proof 
that the set-screw and collar were not properly 
guarded. In fact, this matter of negligence is a 
circumstance which the Jury would have the right 
to consider in determining whether, and to what 
extent, it was negligence or recklessness on the 
part of King to demand such service of the plaint- 
iff. 

For the foregoing reasons we affirm the judg- 
ment of the Court of Appeals. 





CRIMINAL TRIAL — RIGHT OF PRISONER 
TO BE PRESENT— WAIVER BY COUNSEL. 





SHIPP v. STATE. 





Texas Court of Appeals, October 29, 1881. 


The counsel of the defendant in a prosecution for 
felony have no power to waive tacitly or otherwise his 
right to be present, when additional instructions 
asked by the jury are given. 


Appeal from Blanco County. 

WINKLER, J., delivered the opinion of the 
eourt: 

It is recited in the second bill of exceptions that 
after the jury had retired to consider of their ver- 
dict, returned into open court in a body, and, 
through their foreman, propounded to the court 
in writing the following interrogatory: Have we 
the right to weigh the credibility and character 





of witnesses? In response thereto the court gaye 
the following instruction to the jury: ‘*The jury 
are the exclusive judges of the credibility of the 
witnesses and the weight of the testimony.” 

The defendant’s counsel being at the time pres- 
ent in court, excepted to the additional charge, 
because it failed to respond to the interrogatory 
on the question of character. 2. It is further 
shown by the same bill of exceptions that, for the 
purpose of saving the point raised in the defend- 
ant’s motion fora new trial, with regard to the 
defendant not being present, it is stated, as a fact 
that while these proceedings were had, the de- 
fendant was not present in court, and had no no- 
tice of said proceedings, and that there was 
no waiver of his right to be present when said 
proceedings were had, unless such waiver can be 
inferred from the fact that defendant’s counsel 
was present and failed to offer any objection to 
the proceedings on account of the defendant's 
absence. 

The court, in giving the defendant the bill of 
exceptions, appends the following explanation of 
his rulings in the matter complained of, to-wit: 
Counsel for defendant having specially excepted, 
as above stated, to the charge given by the court, 
and failing, in any manner, to call the attention 
of the court to the absence of the defendant, and 
not excepting to the absence of the defendents,the 
court regards any other exception than the one 
taken as waived. With respect to the first subject 
presented in this bill of exceptions, we are of the 
opinion that the objection, that the charge given 
to the jury was not responsive to the question 
asked by them, is not well taken. It is not per- 
ceived that the court could well have done more 
than remit to the jury without further aid, the du- 
ty of determining the weight of the testimony, as 
well as the credibility of the witnesses. The 
character of the witnesses, as shown by the evi- 
dence, as well as their means of information, and 
their mapner of testifying, were all: before the 
jury, and it was their dnty to render a verdict up- 
on the whole testimony, after carefully consider- 
ing the testimony of each and every witness, and 
giving to the statements of each the weight and 
credibility they deemed it justly entitled to in 
view of all the circumstances developed by the 
whole testimony. The jury are the exclusive 
judges of the facts in every criminal case. C.C. 
P., art. 676. It is beyond the province of the 
judge to discuss the facts. Id., art 678. It is his 
duty to state plainly the law of the case. The 
charge given was correct and sufficiently respon- 
sive to the question propounded by the jury, 
agreeably to the requirements of the Code of Pro- 
cedure. Art. 696. 

As to the second question presented, we are of 
the opinion that the court, perhaps, unwittingly 
committed an error which could have been easily 
prevented by the defendant's counsel, who seems 
to have been present in court, at the time the jury 
came into court for additionai instruction. The pro- 
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yisions of the Code of Criminal Procedure on the 
subject of the jury communicating with the court 
and asking for further instructions, and also when 
the jury shall disagree as to the statements, are 
all definitely pointed out in articles 695, 696 and 
697, C.C. P. In the succeeding article (C. C. P., 
art. 698), it is deduced in plain and emphatic lan- 
guage that, ‘‘In every case of felony the defend- 
ant shall be present in the court when any such 
proceeding is had, as mentioned in the three next 
preceding articles. His counsel shall also be 
called. In cases of misdemeanor the defendant 
need not be personally present.”’ 

The right of the defendant to be present in 
court when the jury, having charge of a case of 
felony, returns into the court for additional in- 
structions, is clearly guaranteed by law. It is 
true that many of the rights guaranteed to a de- 
fendant by Jaw may be waived by him. Itis pro- 
vided by the Code of Procedure, art. 23, that the 
defendant in a criminal prosecution for anyoffense, 
may waive any right secured to him by law, ex- 
cept the right of trialby jury. In the case before 
us we are informed by the record, that whilst the 
defendant’s counsel was present, the defendant 
was not present in court as he had a right to be 
under the law, as we have seen. But weare not 
informed by the record that the subject of a waiver 
of his right to be present in court, when the addi- 
tional charges were asked by the jury and given 
by the court, was ever mentioned by the court or 
by the defendant, or any one having authority to 
speak for him. We are of opiniou, further, that 
the defendant’s counsel, though present, was not 
obliged to see that the defendant was present, or 
that it could be inferred, from his silence, that the 
defendant had waived his right to be present when 
the proceeding in question was being had against 
him. It was theduty ofthe court and the prose- 
cuting attorney to see toit that the rights guar- 
anteed to him by law,where his liberty is involved, 
are accorded to him on the trial, and that he is 
present tn court whea, by law, he is entitled to be 
present. The defendant’s counsel could not waive 
for him the right to be present in court when a 
charge was being given to the jury, and hence the 
presence and silence of his counsel can not be 
construed into a waiver by the defendant of his 
legal right to be personally present in court on so 
important an occasion. If it had been sought to 
bind the defendant by a waiver, the record should 
have shown, in plain and unmistakable language, 
that the defendant, in person, and in open court, 
his attention being specially directed thereto by 
the court or under its direction, formally waived 
his right to be present in court. His counsel 
could not, in his absence, render such -waiver as 
would be binding on the defendant. The defend- 
ant could not be bound by an implied waiver of 
his legal right to be personally present, even 
though the subject was called to the attention of 
the court for the first time in the motion for a new 
trial. The view we have taken of the case ren- 
ders it unnecessary to consider the questions pre- 








sented as to the action of the court in refusing the 
defendant’s application for a continuance, and 
the sufficiency of the testimony to support the 
verdict, as they may not arise on another trial. 

For the reason that the defendant was not pres- 
ent in court when the jury came into court and 
received additional instructions from the court, 
the judgment must be reversed and the cause re- 
manded for a new trial. 


> -- 


CRIMINAL LAW—STATEMENT OF COUN- 
SEL TO JURY—NEW TRIAL. 


PEOPLE v. BARNHART. 





Supreme Court of California, November 9, 1881. 
A new trial will not be awarded in ® criminal case 


because of an erroneous statement of testimony to 
the jury by counsel. 


Appeal from Superior Court, Alameda County. 

Campbell, Brearty and Watt, for appellant; At- 
torney- General Hart, for respondent. 

Ross, J., delivered the opinion of the court: 

At the trial in the court below the district attor- 
ney, in his opening argument to the jury, stated 
that the witness, Brown, testified that defendent, 
shortly after his arrest, requested him to ask the 
prosecuting witness, Badger, to come and see him, 
and that Badger testified that during such visits 
the defendant said, ‘‘I would not have taken the 
horse if I had not been drunk’’—from which the 
district attorney proceeded to argue an inference 
of guilt, whereupon the defendant’s counsel ob- 
jected to such action on the ground that no such 
testimony was given 1n the case. The prosecuting 
attorney insisted that such was substantially the 
testimony as given. Counsel for defendant asked 
that the reporter’s notes be read. The eourt stated 
to counsel that its recollection of the testimony, 
in that regard, accorded substantially with that of 
the prosecuting attorney, but that the jury were 
the sole judges of what the testimony, if any, in 
that respect, was, and directed the prosecuting at- 
torney to proceed, suggested that in the mean- 
time the reporter could look over his notes, 
and if it was found the prosecuting at- 
torney was mistaken, the mistake could be cor- 
rected at any time before the argument closed. 
The prosecuting attorney, after stating that he 
thought he was correct in the matter, proceeded 
to address the jury, but no further in relation to 
the matter in question—to all of which the de- 
fendant’s counsel reserved an exception, without 
asking to put before the jury the result of the re- 
porter’s investigation of his notes. 

We see no merit in the exception. An errone- 
ous statement of the testimony to a jury by coun- 
sel in the trial of acause is not an error for which 
a new trial will be awarded. It would be strange 
if it was. It often occurs that counsel do not 
agree as to what the testimony is. Indeed, it 
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rarely happens,that they do. Itis for the jury to 
determine that question, and so the court told the 
jury in this case, at the same time affording de- 
fendant the opportunity, of which he did not avail 
himself, to show from the reporter’s notes just 
what the testimony was. 

The verdict is sustained by sufficient proof, and 
we discover no error in law entitling defendant to 
a new trial. 

Judgment and order affirmed. 

We concur: McKInstry,J., McKee, J. 








WEEKLY DIGEST OF RECENT CASES 


ADMIRALTY—APPKAL—AMOUNT INVOLVED. , 
Oa petition for the limitation of liability, the amoun} 
involved with reference to the right of appeal is 
the aggregate of the claims filed. Parcherv. Cu-d 
dy, U.S.S. C., Oct. Term, 1881. 


ATTORNEY AND CLIENT—CLIENT’8 MONEY ReE- 

CKIVED BY SOLICITOR’S AGENT. 

A plaintiff in an action recovered a sum of money, 
which was received by the London agent of the 
plaintiff’s solicitor in the country. The London 
agent claimed to retain the sum so received, as 
against a debt due to him from the country so- 
licitor. The country solicitor had no lien as 
against the plaintiff on the money recovered. On 
an application by the plaintiff for an order direct- 
ing the London agent to pay over to her the money 
which he had received: Held, that the London 
agent had no right to retain the money, but was 
bound to pay it over to the plaintiff, and that the 
court, in the exercise of its summary jurisdiction 
over its own officers, could make an order for pay- 
ment. Hx parte Edwards, Eng. Ct. App. Dec. 8, 
1881. . 


ATTORNEY AND CLIENT—SUSPENSION FROM PRAC- 
TICE —BANKRUPTCY ACT. 
An attorney, with knowledge of the facts, who ad- 


vises and takes steps to assist in a violation of the . 


bankrupt law of the United States, whereby, in 
violation of such law, one creditor secures a pref- 
erence over other creditors, is subject to suspen- 
sion as an attorney and counselor of thelaw. Jn 
re Naphialy, S. C. Cal., Dec. 30, 1881. 


BOND—SURETY—OMISSION. 

The omission in the bord of an internal revenue 
collector to state for which collection district he 
was appointed, does not render the bond void as 
against the sureties. But the declaration on such 
bond must aver the fact of his appointment. 
United States v. Jackson, U. S.S. C., Oct. Term, 
1881. 


CONTRACT—COMPROMISE—RATIFICATION. 

One who, with knowledge of all the material facts, 
receives the avails of a compromise and settlement 
of a controversy, made in his behalf by another 
without authority, thereby ratifies and confirms 
the unauthorized act, and is bound by all the 
terms of the settlement. The ratification of part 
of such unauthorized transaction is a ratification 
of the whole of it. Strasser v. Conklin, S.C. 
Wis., Jan. 10, 1888. 





CONTRACT—DURESS— THREAT OF CRIMINAL PRO- 

CEEDINGS AGAINST ANOTHER. 

The defendants gave promissory notes to the plaint- 
iff, the trustee in bankruptcy of one C, in payment 
of an alleged purchase by them of the bankrupt’s 
stock-in-trade, and to enable a composition to be 
paid. Prior to the giving of the promissory notes, 
the plaintiff, by his agents, made represeatations 
to the defendants that criminal charges under the 
Debtor’s Act 1869 could, and were about to be, 
brought against the bankrupt C, who was the son 
of one defendant and nephew of the other; and 
the defendants swore that they had believed these 
representations to be true, and would not have 
given the promissory notes had they not so be- 
lieved. In an action by the trustee against the 
‘defendants, as makers of the promissory notes, 
Held, after a verdict for the plaintiff, that judg- 
ment should be entered for the defendants on 
the ground that they had been induced to en- 
ter into the contract by duress, and threats of 
criminal proceedings; and that it was not nec- 
essary that any particular charge under the 
Debtors’ Act should have been specified, or that 
any ground for such charge should have existed 
in fact. Seear v. Cohen, Eng. High Ct., Q. B. 
Div., Nov. 10, 1881. 


CONTRACT—SURETY—MONEY LOANED AT SPECIAL 

INSTANCE AND REQUEST. 

A surety upon a note being discharged in conse- 
quence of an alteration in it: Held, that he could 
not be made liable in assumpsit upon the allega- 
tion that the money was loaned to the maker upon 
the special instance and request of the surety. 
Gaines v. Scott, Ky. Ct. App., Dec., 1881. 


CONTRACT — VALIDITY — COMPOUNDING CRIMINAL 

PROCEEDINGS. 

A mortgage given by a mother forthe purpose of 
stopping a prosecution against her son, who was 
indicted, is void. Riddle v. Hall, 8. C. Pa., Jan. 
2, 1882. 

CONVEYANCE —CONSTRUCTION — RAILROAD MOoRT- 

GAGE—‘* PROPERTY.’”? 

A description of the property covered by a railroad 
mortgage as, ‘‘All the present and in future to be 
acquired property of’’ the railroad company, 
‘*that is to say,’’? with a detailed description fol- 
lowing, will not be held to include county bonds, 
not enumerated in the list, which had been pre- 
viously granted to aid in its construction. Smith 
v. McCullough, U. 8.8. -C., Oct. Term, 1881. 


CORPORATION—GARNISHMENT OF FOREIGN CORPO- 

RATION. 

A foreign corporation which is qualified to do busi- 
ness in this State by having complied with the stat- 
utory requisites, may be made a garnishee in an 
executiou attachment. Barr v. King, S.C. Pa., 
Jan. 3, 1881. 


CRIMINAL LAW—ESCAPE OF CONVICT—RECAPTURE. 
Where a convict has escaped and been recaptured, 
the period of time during which he was at large, 
will not be regarded as a partof his term of im- 
prisonment. Ex parte Edwards, 8S. C. N. J, 
Jan., 1882. 
EMINENT DOMAIN—CONDEMNATION OF MORTGAGED 

LAND. 

Where mortgaged land has been condemned as& 
street, and the city takes possession before the 
equities of the parties are settled and their claims 
liquidated, and the mortgagee forecloses and 
brings ejectment against the city, such action will 
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not prevent the maintenance of a bill against the 
city to coliect the amount as a debt. City of 
Chicago v. Tebbetts, U. S. 8. C., Oct. Term, 1881. 


MUNICIPAL CORPORATION —CONTROL OF MARKRT 

HOUSES. 

A city government has no authority to make and 
earry into effect any agreement or contract that 
would tend to the creation of a monopoly by forc- 
ing the people of the city to the alternative of do- 
ing without fresh meats and fish, or else pur- 
chasing them from such persons only as should be 
designated by a particular person. Nor can the 
city council contract away its delegated legisiative 
powers of regulating markets and market houses, 
by an agreement designating a certain building as 
the sole market house of the city fora period of 
ten years. Such an agreement or contract would 
be void. City of Brenham wv. Becker, Comr. of 
App., 8. C. Tex., Dec. 14, 1881. 


NaTIONAL BANK—USURY—RENEWAL. 

Where usurious interest is paid toa National bank 
on the renewal of notes, it will not be applied to 
the principal of the notes, when sued on, as set- 
off. Driesbach v. Second National Bank of 
Wiikesbarre, U.S. S. C.. Oct. Term, 1881. 


NEGLIGENCE—MASTER AND SERVANT—CONTRACTOR 

SUPERINTENDED BY ARCHITECT. 

A school district is not liable for injuries caused to 
one of the scholars by the falling of a wall weak- 
ened by alterations to the school house when the 
alterations were being made by a contractor, al- 
though the school district employed an architect 
to superintend his work. School District of Erie 
v. Fuess, 8. C. Pa., Nov. 14, 1881. 

PRaGTICE—AMENDMENT OF JUDGMENTS AND DE- 

CREES. 

It is well settled that a court has supervisory con- 
trol over its judgments and decrees until the term 
at which they are rendered is closed. Henzje v. 
Ward, Comr. of App. S.C. Tex., Dec. 14, 1881. 


PuBLIC OFFICER—RENT FOR COUNTY OFFICE—RE- 

IMBURSEMENT. 

A county can not be compelled to reimburse a county 
officer for office rent paid by him, when the board 
of supervisors had provided him an office in the 
court house, which he refused to occupy, but 
hired one elsewhere. Waldo v. Manitowoc Co., 
8. C. Wis., Jan. 10, 1882. 


RECEIVER—RAILROAD—AUTHORITY. 
Unless expressly so directed by the court, itis not 
‘ within the authority of the receiver of a railroad 
corporation to contract for municipal aid in the 
completion of the road. Smith v. McCullough, 
U. S.S. C., Oct. T., 1881. 
REMOVAL OF CAUSES—FOREIGN CORPORATION. 

The fact that a foreign corporation carries on busi- 
ness in a State does not make it a esident of that 
State. Bultimore, etc. R. Co. v. Koontz, U. 8. 
8. C., Oct. Term, 1881. 

REPLEVIN—CUSTODIA LEGISs. 

Goods seized under a writ against another party than 
the owner are not in custodia legis, and replevin 
will lie against the officer. Davis v, Gambert, S. 
C. Iowa, Dec., 1881. , 


STATUTE OF FRAUDS—PROMISE TO PaY DEBT OF 

ANOTHER. 

The acceptance of a draft on condition that the payee 
should release a lien which he claims upon per- 
sonal property of the drawer, is not a promise by 
the acceptor to pay the debt of another within the 
statute. Dunbar v' Smith, * C. Ala., Oct., 1881. 





STATUTE OF LIMITATIONS—ACKNOWLEDGMENT AND 
PROMISE. 
A promise bya debtor, ‘I will pay it as soon as 
possible, ’’ is sufficient to take the debt out of the 
statute. Nortonv. Shepard, S. C. Conn., 1881. 


TRUST—DECLARATION OF TRUST—WHAT AMOUNTS 

TO. 

Where A, now deceased, opened a trust account in 
1850, for the benefit of an unmarried daughter, 
having at the same time a separate book in the 
same bank-in her own name, both of which were 
kept in her possession until her decease; and the 
amount, with interest, had been’ taken out from 
time to time in small sums, so that in 1868 there 
was a balance of $5, and she, in 1875, deposited in 
the same acconnt $2,000, and on the same day 
deposited another amount of money in another 
savings bank to her own credit, both deposits be- 
ing portions of the purchase-money of real estate 
sold by her, and at the same time deposited in the 
same bank a sum in her own mame in trust for the 
child of another daughter: Held, that there hav- 
ing been a complete declaration of trust at the 
time the deposit of $2,000 was made, that was 
controlling, and the subsequent action of the 
trustee would not change it. Willis v. Smyth, 
N. Y. Sup. Ct., Dec. 19, 1881. ; 


WILL—LEGACY—CONDITION PRECEDENT. 

Where a legacy is given by will, settled on a daugh- 
ter, vesting at twenty-one oron marriage with 
consent of her ‘‘guardiar or guardians,’’ and the 
infant marries under age, such consent is a con- 
dition precedent which must be strictly complied 
with, and if there is no guardian,the infant must 
procure one to be appointed. Otherwise, if the 
infant dies under age, the legacy does not vest. 
Brown’s Will, Eng. Ct. App., Ch. Div. 








QUERIES AND ANSWERS. 





[*,* The attention of subscribers is directed to thts depart - 
ment,as a means of mutual benefit. Answers to queries witl 
be thankfully received, and due credit given whenever request- 
ed. To savetrouble for the reader each query wili be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
ommunications are not requested. | 


QUERIES ANSWERED. 


Query 61. [13 Cent. L. J. 479.] A dies intestate, 
leaving a widow and two children.  B, his brother, 
becomes the administrator. A’s interest in the 
real estate is undivided; B. the administrator, hay- 
ing an equal undivided interest therein, buys out 
the widow’s dower interest and gives her in lieu 
thereof a house and lot in town. After this pur- 
chase of the widow’s dower, and before deed is 
made, the widow becomes dangerously ill, and her 
life is imperiled by the disease, and while thus af- 
flicted consents for the administrator to make deed te 
house and lot to the children, which is done, and the 
deed delivered to her. The widow after this under- 
goes a surgical operation and gets well, and declines 
giving the property to the children. What is her 
remedy? The administrator refuses to make another 
deed. She is poor and has two children to support. 
The deed was never placed on record, and the in- 
tended gift unexecuted. Is the deed made by the ad- 
ministrator tothe children and given to hera final 
and complete delivery to the grantees, or will a bill iu 
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equity declare the deed void, and compel administra- 
tor to make a deed to the widow? 

Richmond, Mo. ‘ B. 

Answer. A gift can be revoked at any time beforea 
delivery and acceptance. To perfect a gift, the posses- 
sion of the property must pass from the donor to the 
donee. Wilson v. Carpenter, 17 Wis. 512; Resch v. 
Senn, 28 Wis. 286; Spencer v. Vance, 57 Mo. 427; 
Reed v. Spaulding, 42 N. H. 114; Wilcox v. Matteson, 
13 Cent. L. J. 333. WUelivery is eesential to create a 
valid deed. As said by Chancellor Kent, ‘*Delivery 
in this, asin every other case, must be according to 
the nature of athing. It must be secundum subject- 
am materiam, and be the true and effectual way of ob- 
taining the command and dominion of the subject.’’ 
2 Kent’s Com. 489; Mitchell v. Skinner, 17 Kas. 565; 
Heffron v. Flannigan, 37 Mich. 274; Davis v. Lump- 
kin, 57 Miss. 506. The delivery must be absolute 
and not made as an escrow. Hopper v. Eiland, 21 
Ala. 714; Carter v. McClintock, 29 Mo. 464; Lansing 
v. Gaine, 2 Johns. 300. In Chamberlain v. Hopps, 8 
Vt. 94,a note was executed by the maker and delivered 
to apayee; it was afterwards returned to the maker to 
procure the signature of a surety; after obtaining the 
signature of the surety the maker retained possession 
of the note, and it was held that so long as the maker 
held and refused to deliver the note to the payee, no 
contract existed between the surety aud the payee. 
Title to property will not pass unless the grantee has 
assented to the deed. Union Mutual Life Ins. Co. v. 
Campbell, 95 Ills. 267; Mitchell v. Ryan, 3 Ohio St. 
377; Comer v. Baldwin, 16 Minn. 172; Kearney v. 
Jeffries, 48 Miss. 343; Cooper v. Jackson, 4 Wis. 537. 
Delivery of a deed can be made to the donee’s at- 
torney or to a stranger forthe donee. Tate v. Tate, 1 
Dev. & Bat. Eq. 22; Iredell vy. Barbee, 10 Ired. 250; 
Gashell v. King, 12 Ired. 216. It has been held that 
an acceptance of a deed will not be presumed merely 
because beneficial to the grantee. Commonwealth v. 
Jackson, 10 Bush (Ky.), 424. We think that under 
the facts stated aresulting trust was created in favor 
of the widow, and before the execution of the deed, 
he held the property as a trustee for her benefit, and 
that she being the beneficiary of the trust,a delivery 
to her for other parties, in whose favor she had in- 
structed the administrator to draw the deed, would 
not constitute a delivery to a stranger for the donees, 
and that therefore there has not been a sufficient de- 
livery to pass the title to the children. We think a 
bill would lie to declare the deed void, and to compel 
the administrator to execute a deed to the widow. 

Mobile, Ala. B. B, BOONE, 


Query 62. [13 Cent. L. J. 498.] A oegro man 
and woman, A and B, being slaves, were, by con- 
sent of their masters, and according to the cus- 
tom then prevailing among that race, married, and 
lived together until separated by the will of their 
masters. From this marriage two children were born. 
After emancipation A married C and died intestate, 
leaving nochildren by C. Can the children by first 
marriage claim an interest in A’s estate as against C, 
the law in Mississippi being that, on the death of a 
husband without legitimate children, his wife inherits 
all hisestate? The question is simply, Are the chil- 
dren of A and B bastards? 

Coffeeville, Miss. R. R. 


Ans. No. 3. In Brown v. Mundy’s Adm’r., Court of 
Appeals of Ky., Oct., 1881, it was held that ‘‘The is- 
sue of a customary marriage between negroes during 
slavery are legitimate, and have capacity to inherit. ’’ 
Opinion by Hargis, J. 12 Reporter, 778. A dif- 
ferent rule was held in North Carolina. Howard vy. 





Howard, 6 Jones (Law), 235. The question must be 
determined by the loca! law. D.L. A. 
Sherburne, N. Y. 





Query 42. [11 Cent. L. J. 478.] Can a United 
States department ofticer be compelled by man- 
damus to do that which the law requires him 
to do in his official capacity; and can he be en- 
joined from doing an oflicial act ( contemplated ) 
which, if not prohibited, infringes upon the rights of 
a citizen, leaving no recourse? In other words, have 
the United States courts any supervisory control over 
the official acts of any one of the heads of United 
States department bureaus, the latter being under 
control of the executive branch of the government? 

Answer. The writ of mandamus is not demandable,as 
matter of right, but is to be awarded in the discre- 
tion of the court. 1 Tenn. 331, 396, 404. 425; 2 Id. 
336: Redfield on Railways, 441, sec. 190, and cases 
cited in notes. It will be denied when there is other 
adequate remedy. 11 Ad. & El. 69: 1Q. B. 288; Red- 
field on Railways, sec. 189, and cases cited in notes. 
Mandamvs is the proper remedy to compel the per- 
formance of a specific act, where the act is ministerial 
in its character. 12 Pet. 524; 34 Pa. St. 298; 26 Ga. 
665; 7 Iowa, 186, 390. But where the act is of a dis- 
eretionary character, see 6 How. 92; 11 Id. 272; 17 Id. 
284; 12 Cush. (Mass.) 403; 20 Texas, 60; 10 Cal. 
876; 5 Harr. Del. 108; 12 Md. 329; 4 Mich. 187; 5 Ohio 
St. 528; or judicial nature; 14 La. Ann. 60; 7 Cal. 130; 
18 B. Mon. (Ky.) 423; 7 Ell. & B. 366. It will lie on- 
ly to compel action generaliy. 11 Cal. 42; 30 Ala. (N. 
S.) 49; 28 Mo. 259. Where the necessity of acting is a 
matier of discretion. it will not lie even to compel 
action. 6 How. 92; 5 Iowa, 880. The writ of man- 
damus is the ;supplementary remedy when the party 
has a clear right, and no other appropriate redress 
in order to prevent a failure of justice. 12 Peters- 
dorff, Abr. 438, 309. It is the absence of a specific 
legal remedy which gives the court jurisdiction. 2Sel- 
wyn, N. P. title ‘‘“Mandamus;’’ 29 Pa. St. 181; 32 Id. 
219; 34 Id. 496; 41 Me. 15; 2 Patt. & H. (Va.) 385. But 
the party must have a perfect legal right. 27 Mo. 225; 
11 Ind. 205; 20 Ill. 525; 25 Barb. (N. Y.) 73; 2 Dutch. 
(N. J.) 185; 3 Cal. 167. The courts have no jurisdie- 
tion or power to enjoin or restrain the head of a de- 
partment or bureau, or other departmental officer 
of the United States in the discharge of his official du- 
ties; nor any supervisory control over the official acts 
of such officer; nor can the money due any person, 
nor the salary of any officer or employee of the gov- 
ernment, be attached in the hands of any officer, de- 
partment or bureau of the United States. 

M. THOMPSON. 

St. Louis. 





Query 3. [14 Cent. L. J. 38.] A K filed her biil 
against her husband, B K, for divorce and al- 
imony, alleging extreme cruelty. Proofs were taken 
showing the cruelty alleged, and that defendant 
was worth about $20,000 above his indebtedness 
The court granted complainant a decree dissolv- 
ing the marriage forever, the complainant’s solicit- 
or agreeing with defendant’s solicitor that alimony be 
fixed at $400, payable in two installments, and was so 
decreed. Prior to decree she expressly told her so- 
licitor not to consent to take even $500, when asked if 
she would accept $500 for her alimony. Complainant 
resided in the country, about twelve miles from tho 
county seat, where her suit was being prosecuted; 
and after decree she asked her solicitor several times 

er suit had been decided, and was told each tim 
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that it had not, until fully fifty days after decree she 
was in the city andin the office of her solicitor asking 
about the suit, and was again told the same—‘ ‘not de- 
cided, ’’? when defendant came into her solicitor’s office 
and offered to pay the last installment of alimony 
when her solicitor pretended to know nothing about 
what defendant could mean, but finally admitted that 
decree had been entered nearly two months prior 
thereto, and the courthad allowed her $400. She has 
not accepted it. By our statute and the decisions of 
this State she would be entitled to at least one-third of 
defendant’s property, whether as dower or alimony. 
Now, has she a remedy, and if she has, what? And 
by her solicitor agreeing that the alimony be fixed at 
$400, does it bind her, or is the conduct of the solic- 
itor afraudupon her? Cite authorities. 

Grand Rapids, Mich. 

Answer. No. 1. First,the fact of said attorney being 
frequently questioned by said client in regard to her 
interest at stake, under his management as her agent, 
and he lying about it, is deceit. Second. The fact of 
her attorney stipulating with defendant, or his at- 
torney, contrary te her legal rights and positive in- 
structions, is prima faeie evidence of collusion, brib- 
ery and ignorance of his power as her agent; for 
either of these offenses, under our statute, he may 
be disbarred, and is guilty of a misdemeanor,and sub- 
ject to a fine not to exceed $1,000, or imprisonment 
in the county jail, not to exceed six mcenths, or both, 
in the discretion of the court. See Comp. Laws of 
1871, p. 1644, secs. 34, 37. Assuming the counsel to 
be insolvent, which is more than likely the case, the 
civil remedy provided by the above statute is unavail- 
ing. Said statute provides that where a client is in 
jured by deceit or collusion of attorney, said at- 
torney shall be liable in treble the damages sustained, 
to be reeovered in a civil action. To punish said 
attorney for the misdemeanor would not secure to the 
client her rights. In order to determine the client’s 
remedy, we must settle the relation they sus- 
tain to each other. First, we say the attorney 
is agent for his client in a particular case, and, 
in the absence of special instructions to do 
otherwise, he is held tothe obligation of prosecut- 
ing her cause in her interest, to the full extent of the 
law and a final decree of the court; if he does other- 
wise to the injury of his client’s rights, it is gross ex- 
cess of authority as agent, and his acts will not bind 
her. See 4 East, 1. Where undue concealment arises 
from the peculiar relation of the parties as attorney 
and client, the law, in order to prevent undue advan- 
tage, from the unlimited confidence or sense of duty 
which the relation naturally creates, requires the ut- 
most degree of good faith. Hence, if there 1s misrep- 
resentation or concealment of a material fact, or any 
just suspicion of artifice or undue influence, courts of 
equity will interpose and pronounce the transaction 
void, and as far as possible restore the parties to their 
original rights. 1 Story’s Eq. Jur., 218, sec. 218, 
and note 4. The remedy in the above case is by 
bill of review, as will be seen by Cook v. Bamfield, 3 
Swanst. 607, where it was held that a bill of review 
will be sustained upon the ground that the decree 
was partly for and partly against the petitioner, or 
where it was too small, it being the course of the 
court to allow aparty to review adecree made for 
himself if it be less beneficialto him, than, in truth, 
it ought to have been. See Dexterv. Arnold, 5 Ma- 
son, 303; Ingalls v. Lord, 1 Cow. 240; 18 Wend. 280; 
1 Hili (N. Y.), 87, and Daniel’s Chanc. Plead. and 
Prac., secs. 1630-31. TuHOs. H. GrraRD. 

Grand Rapids, Mich. 


Answer. No. 2. It is a well-settled proposition of law 
that whenever an attorney disobeys the lawful instruc- 





tions of his client,and thus a loss ensues, the attorney is 
liable for such loss. Gilbert v. Williams, 8 Mass. 51. 
It follows, therefore, that if the complainant express- 
ly instructed her attorney not to consent to take even 
$500 alimony, and he took a less sum, he would be 
liable in an action for deceit. The English rule is, if 
an attorney exceeds his authority, and his client be 
thereby prejudiced, the attorney is liable to make sat- 
isfaction. If nv collusion is shown, I think the de- 
eree is binding on her, as her attorney was authorized 
to appear for her. An unauthorized appearance by 
attorney will sometimes make a judgment valid. Den- 
ton v. Noyes, 5 Am. Dec. 237; 5 Johns. 298, and 
authorities cited. If there has been collusion between 
the solicitors in fixing the amount of alimony in this 
case, and it is shown, the court might disregard the 
agreement between them, and fix alimony according 
to the statute. Such e ~zoceeding would be warranted, 
as collusion between attorneys will vacate a judgment 
or decree. Denton vy. Noyes, supra. 
J. W. T. 


Mobile, Ala. 








RECENT LEGAL LITERATURE. 





NEW JERSEY Equity Reports. Reports of 
Cases Decided in The Court of Chancery, The 
Prerogative Court and on Appeal in The Court 
of Errors and Appeals of the State of New Jer- 
sey. By John H. Stewart, Reporter. Trenton, 
New Jersey, 1882: W.S. Sharp, Printer. 

“We know of no State reports in which the re- 
perter has taken the pains to append to the more 
important opinions such admirable and,exhaustive 


notes as are to be found in this volume. 





AMERICAN DECIsIons. The American Decisions, 
containing the Cases of General Value and Au- 
thority decided in the Courts of the Several 
States from the Earliest Issue of the State Re- 
ports to the Year 1869. Compiled and Annota- 
ted by A.C. Freeman. Vols. 30 and 31. San 
Franeisco, 1882: A. L. Bancroft & Co. 


These volumes bring the series down to 1837- 
38. For some time it has been evident that the 
completion of the series would carry it far past 
the limit of the seventy-five volumes whieh was 
originally set for it. It seems to us, however, 
rather a matter for congratulation than objection 
on the part of the profession that such should be 
the case. It is far better that the work should be 
completed in the same thorough and systematic 
manner in which it has been begun; and inas- 
much as cases become more and more valuable as 
precedents as we approach the present time, we 
think that considerable liberality should be exer- 
eised in the selection of the cases as the series 
nears its completion. Of course, the increase in 
the number of the volumes will increase the 
expense of the set, but this is but a small 
matter in view of the fact that itis distributed 
over s@ many years. The set, as far as complete, 
is in constant use in onr sanctum, and we have no 
hesitation whatever in saying that we find it al- 
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most indispensable. The annotations are frequent- 
ly an exhaustive essay upon the subject, and the 
practitioner will often find in them the mate- 
rial for a complete brief. 


™ 





REAL Estate AGENCY. The Law of Real Es- 
tate Agency; having a General Application to 
Prineipals, Agents and Third Parties, as de- 
duced frem the Decisions of the Courts. By 
Nathan T. Fitch. Chicage, 1881: BE. B. Myers 
& Co. 

This little work, though intended principally, 
ae stated in the preface, for the use of real estate 
agents, will be found to be of service by that large 
body of the legal profession in this ceuntry who 
are accustomed, upon occasion, to perform the 
functions of real estate broker. The law arising 
out of such transactions is plainly and succinctly 
stated and supported by, the citation of many 
Gases. 





VoTerR’s HAnpD-Book. The Voter’s Hand-Book 
of National and Separate State Constitutions 
Combined. Constitutions of the United States 
and of the State of Missouri. Compiled and 
arranged by Sherman Spencer. St. Louis, Mo., 
1881: The Constitution Publishing Co. 

The contents of this pamphlet are suffieiently 
apparent from the title page. The work séems 
to have been carefully and conscientiously done, 
and the citations of cases will make it of use to 
the Lawyer as well as the general reader. 








LEGAL EXTRACTS. 





SOMEJLESSONS OF THE GUITEAU CASE. 


Juries may be trusted. Thorough cross-exam- 
ination of the accused is the best evidence for the 
prosecution—if it be thorough. All the other ev- 
jdence is only the backgronnd against which the 
inner consciousness of the guilty or the innocent 
man is to be looked at. Expert testimony, though 
subject to error and bias, like all human testimo- 
ny, is, if intelligent and sufficiently accumu- 
lated, of irresistible cogency. By diversity among 
a sufficient number of experts it corrects its own 
incidental errors and confirms its essential truth. 
The most scandalous abuse by an advecate of his 
adversaries at the bar and their witnesses can not 
be relied on as a substitute for evidence or law in 
favor of the prisoner. Good judgment, clear 
comprehension of the law, purity of intention and 
scrupulous cautien may make a good judge, but 
are not enough to make a great one. The voice 
of authority and the indefinable power to com- 
mand respeet for the administration of the law 
are also necessary. Great causes should not be 
allewed to be beset by unusual burdens of foul 





air, applauding crowds and unrestrained obstrep- 
erousness. They should have as fair and proper 
trial, and as advantageous circumstsnces as the 
most trivial causes. Public curiosity should not 
be gratified to the extent of stifling and silencing 
justice. If the line has net been drawn between 
the legal and constitutional right of the accused 
to be present on his trial and confronted with his 
witnesses, and the privilege of reading newspa- 
pers, addressing the public, quoting letters, con- 
tradicting witnesses and counsel, and writing 


autographs, with officers at hand to serve them © 


out to the crowd, itis time that it should be drawn. 
Lastly, if justice be sure, we should not complain 
that itis slow.—New York Daily Register. 


STUDYING LAW IN TANEY’S TIME. 

“Tn the spring he began to read law in the office 
of Judge Chase, in Annapolis. There he studied 
twelve hours in the twenty-four, a thing I have 
known young gentlemen to do in these days; but 
he afterwards declared that it would have been 
better if ke had read only four or five hours a 
day, and had passed his other time in thinking 
over what he had read, and in geing occasionally 
into society. He thought, also, that it would have 
been better to have read in the office of a practic- 
ing lawyer. Judge Chase did not think well of 
moot courts, considering that the discussion of 
law questions. by students induced them to speak 
upon what they understood imperfectly, and tend- 
ed to loose arguments, and to asserting principles 
without proper qualification; and advised his stu- 
dents rather to attend the courts and take notes 
of the argument of leading counsel. This Taney 
did, but subsequent examination satisfied him 
these notes were defective, which led him to be- 
lieve that no one was fitted to be a reporter unless 
he was an accomplished lawyer; a conclusion 
with which, in these days of infinite books, I 
think we shall all be disposed to agree.”’— Clark- 
son N. Potter’s Address to the Bar Association, p. 
8-9. 





NOTES. 





— A correspondent of the London Times, 
writes: ‘‘fam a solicitorin good practice, with a 
large staff of clerks—all men, young or middle- 
aged. What would be the effect of introducing 
young women into my office? At first, no doubt, 
flutter and flirtation; but, when the novelty had 
worn off, the innovation would, £ feel sure, work 
satisfactorily. ‘The separate room system would 
not answer; imdeed, I do not see why it should be 
tried. I shall try the experiment by-and-by of 
engaging two young women as writers, and I will 
see what stuff they are made of, not as mechanical 
writers, but as intelligent brain-workers in the 
law.” 
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